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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MARION 
ELIZABETH DIANE DOWNS 


Petitioner, 


No. 87-C-11753 
AFFIDAVIT 

ROBÈRT SCHIEDLER, Superintendent) MARK ANDRESEN 
,Oregon Womens Correctional Ctr.) 
. z ) 
Defendant. ) 


V 


) 
) 
) 
) 
) 
) 


STATE OF OREGON ) 
) ss. 
County of Marion ) 

I, Catherine Conrad, being first duly sworn.on oath depose 
and say: 

That'I am the law clerk for Petitioner's Post Conviction 
Attorney in the above entitled action. 

I spoke to Mark Andresen outside the home of Jack Shannon at 
94825 Hwy 99W on December 9, 1990 at around 1 p.m. I asked him 
if he knew Christie--he said he did and so I asked him about the 


picture. He confirmed that he had attended Kennedy School with 
E M Á—À—— € —À—— MM—À———— ————— 


‘Christie and that she had shown him a picture of a man with 
ere he ied a eee eee p tr m anaa 


shoulder length hair and a beard who had shot them. I asked him 


m t da i i dao atento stt tt 


e ——ÀÀ* 


if he spoke to Christie about the incident, he said no that she 
just showed him the picture of a man she said did it. He said 
this happened before school. He did ak remember who the teacher 
was. 


He would not tell me where his mother had moved to --just 


l , AFFIDAVIT MARK ANDRESEN 
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said Eugene somewhere. He was reluctant to say Martha saw the 
picture but sort of did-yeah, no-how would I know sort of 


response. I asked where Martha was--he said she was at work. I 


asked where she worked-he said he didn't know, he didn't keep 


tabs on her. He wasn't hostile-he was more indifferent-kept 
shrugging, pretty much a typical 16-year old boy. 

On the way out, I talked to Julie the younger sister (about 
12/13) and asked her where Martha was. She told me she worked at 
the A & W there in Junction City. I asked her if she could run 
and get her mom's address and phone number. She did. 

I make this affidavit in support of Petitioner's Post 
Conviction attached Statement of Facts as ordered by the Court. 


———— DT D—————————————————— 


Catherine Conrad 


Lco of January, 1991. 


Subscribed and Sworn to before me thi 


Otary Public for Oregon 
My Commission expires: P277, 


2 , AFFIDAVIT MARK ANDRESEN 
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“ELIZABETH DIANE DOWNS 


IN THE CIRCUIT COURT OF THE STATE OF OREGON 


FOR THE COUNTY OF MARION 


Petitioner, 


No. 87-C-11753 
AFFIDAVIT 
Martha Andresen 


V 


ROBERT SCHIEDLER,Superintendent 
Oregon Womens Correctional Ctr. 


Defendant. 
STATE OF OREGON ) 
) ss. 
County of Marion ) 

I, Catherine Conrad, being first duly sworn on oath depose 
and say: 

That I am the law clerk for Petitioner's Post Conviction 
Attorney in the above entitled action. 

On December 2, 1990 I went to Martha Andresen's place of 
work, the A & W and talked to her probably between 1:30 and 2:00 
p.m.I asked the lady who appeared to be the manager if Martha 
Andresen was working. I handed Martha a card and told her who I 
was and who Mr. Gorham represented. She said she'd already 


————————M M M — 


talked to the attorney general and told them she knew nothing and 
a a t s a ttt t i toe aai RP i atia, 


that she didn't have anything else to say. I told her that Steve 
UT i t i P ra di 


represented Diane Downs and that we understood Christie had shown 
her a picture...She got frustrated and said all she knew. was what 
she'd seen on TV. I asked her if this is she had told the AG and 


she said that it was. I told her that I had talked to Mark and 


l , AFFIDAVIT Martha Andresen 
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that he had confirmed the existence of the picture. She shrugged 


she said a couple of times "I don't have a picture, I told them I 


don't." I got the impression that the AG's office had been 


working under the mistaken impression that Martha had the picture 


somehow not that it was simply something she'd been shown. t 


didn't believe she was telling me the truth. She looked down and 


fidgeted with the card I had given her the whole time. 


I told her the phone number was on the card and to call if 


she thought of anything she wanted to say to us. She repeated 


that she didn't know anything to tell. 


I make this affidavit in support of Petitioner's Post 


Conviction attached Statement of Facts as ordered by the Court. 


Subscribed and Sworn to before me this aay of January, 1991. 


2 , AFFIDAVIT Martha Andresen 


a 7 
Notary Public for Oregon 


My Commission expires PIT 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MARION 
ELIZABETH DIANE DOWNS 
Petitioner, 
No. 87-C-11753 


AFFIDAVIT 
VIRGINIA ANDRESEN 


v 


ROBERT SCHIEDLER,Superintendent 
Oregon Womens Correctional Ctr. 


Defendant. 


STATE OF OREGON ) 
) ss. 
County of Marion ) 

I, Catherine Conrad, being first duly sworn on oath depose 
and say: | 

That I am the law clerk for Petitioner's Post Conviction 
Attorney in the above entitled action. 

I called Mrs. Andresen at 6:20 on December 9, 1990 and told 
hes she I was. I had tried to see her in person at her Junction 
City address but found she had moved and not left a forwarding 
address. I went to Jack Shannon's address at 94825 Hwy 99W and 
spoke with a couple of her children who gave me her address as 


2032 Ohio. I told Mrs. Andresen that I had spoken with Mark and 
mrarummPpueres iom rmm 


Martha and that Mark had confirmed the picture incident while 
aii iat ine ima MNS OE Nae Ae oa PANI SU Hie eje op Ten hee USD M E A Pe AO dte ATER ISRO IE ENT Ae en Te Ur caf 


Martha had denied any knowledge. Mrs. Andresen told me that 


a BLA PES EAS tg Re, CUm TES GA RA O49 HOS BY HL AE VTL vase 
eon Pome A tur: vira cene uus vA Ia 1n JT careo Perg RN A Mone a RE RAN h on ek Rar PS ga Pon 


Martha had told her that she had seen the picture SS tess drew 
ep meum mee time tm mie rv anum mme SPE nnno Agoda ATE qp AR UP Varta m BRE d 2 MÉRGel on ta 


of the person FIG HE her but "may or ma not RUE i talk about 
y Moles o. 


bea Feir NA ORSON ge 15. seo A I a a LINA 


it". Mrs. pares told me that Christie and Martha went to 
Pond 


l , AFFIDAVIT VIRGINIA ANDRESEN 
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school together and were close. She repeated that it wasn't true 


“Seer 


2 that Martha didn't know what I was talking about but "that she 
3| was into protecting Christie". They'd talked about what she 
5 first but they hadn't seen each other since 6th grade. I said 
6| "so what she told me yesterday wasn't true then and she said no." 
7 I asked her what Martha had told her about the picture-at 
8| first all she said to me was that Martha told her she'd seen a 
9 picture. When pressed she said "I guess it was a man". 
10 I make this affidavit in support of Petitioner's Post 
S 11 Conviction attached Statement of Facts as ordered by the Court. 
= = d$ š 
zs 13 Na s ua cord "SOS 
ŒS 8 Catherine Conrad 
O55 à | 
SES i Subscribed and Sworn to before me this 2f8ay of January, 1991. 
ses 9 | e e. PENES 
S 16 * otaty Pu Lic for Oregon 
LS x My Commission expires: 2//4/ 
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l CIRCUIT COURT OF OREGON 
2 MARION COUNTY 

J ELIZABETH DIANE DOWNS, 
4 Petitioner, No. 87-C-11753 © 


AFFIDAVIT OF 
CHARLOTTE BLACKWELL 


3 V. 


6 ROBERT SCHIEDLER, 
Superintendent, Oregon Women's 
7 Correctional Center, 


8 Defendant. 
9 STATE OF NEW JERSEY ) 
10 County of aue l 
11 I, Charlotte Blackwell, being first dul Y sworn on oath, 
12 depose and say; 
13 l. Inmate Downs was transferred to the Edna Mahan 
14 Correctional Facility at the request of Oregon authorities 
E based on high media interest and representation as an extreme 
escape risk.  Inmate Downs ie confined within the maximum 
Sacurs Ey unit at this institution and any and all movement is 
contained within that particular compound; 

2. Based on her past history, she is identified on our 
institutional Hot List as a 66curity risk for any institutional 
transport ggion issues. 

3. in 1989, she wos found guilty of the A 
institutional infraction of Attempting or Planning an Escape. AÀ 
As, a result of being found guilty of this infraction, she 7 
received 15 days Detention Time, 365 days Administrative 
44444 
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by Segregation Time and was recomended for 300 daya of Loss of Æ 
2/ Communication Time. 

J 4. . Gha was relwesed out of aodrminigtrutivo segregation on 

4 May 16, 1990, wand again reassigned into the South Hall Maximum 

5 Unit which this administration considers to be the most maximum 

6 security housing available at this institution. She remains 


assigned to that housing unit as of this Gate. 


CHARLOTTE BL 
10 , Superintendent 


SUBSCRIBED AND SWORN to bafore me this 2nd day of October, 
0. ee 


13 Gee Abes ugh quU , 3 Kae 


É eco = | wie bei NOTARY PUBLIC FOR NEW JERSEY 


14 My Commission Expires: 
à PATRICIA G. WARNE: 
s NOTARY PUBLIC OF NEW JERSEY : i 
- My Commission Explius Fab, B, 1984 
17 


18 a Abr ^ c4 General (^ Ô RESOA drafted 
19 this Asti davet , yham pet: jrone d the Court 
"i fura dele. H ger this sighed , regan had 
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| CIRCUIT COURT OF OREGON 
MARION COUNTY 


ELIZABETH DIANE DOWNS, 


Petitioner, No. 87-C-11753 


AFFIDAVIT OF 
. CHRISTIE ‘HUGI 


pow S 


Ve 


ROBERT SCHIEDLER, 
Superintendent, Oregon Women ' 
Correctional Center, 


NA NI NA Nu NIA NA NA NA NANI NA 


Defendant. 


STATE OF OREGON D, 
) ss 


County of Lane ) 


I, Christie Hugi, being first duly sworn on oath, depose 


and say: 
th I was born Christie Downs. 
s On May 19, 1983, my sister Cheryl, my brother Daniel 


and I were shot by our mother Elizabeth Diane Downs. Cheryl 


died. Daniel and I survived but we sustained permanent 
injuries. : 


35 I testitifed et my mother's trial. I testified that. 


she shot Cheryl, Daniel and me. I was nine years old when I 


: testified. 


4. No one ever told me what to say when I testified. I 
tola the truth. 

aS Several months ago, I received a telephone call, when 
my parents weren't Home, ‘from a person in Nevada who called 
herself Angel. I have since learned that she tape-recorded our 


phone call. I did not know that she wes recording our call. 
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l 6. I told Angel several times that I knew my mother had 
2 shot us. ‘She kept asking me if I testified the way people told 
3 me to. I told her several times that that wasn’t the case. 


4 She kept pushing me so I finally agreed with her so that she 
3 would drop the subject. 


| l3 C Wash dl 


CHRISTIE HUGI 


SUBSCRIBED’ AND SWORN to before me this 
9 of |Ostb«c _, 1990. 


; "DERE, 


11 
NOTARY PUBLIC FOR OREGON 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR MARION COUNTY 
Case No. 87-C-11753 
ELIZABETH DIANE DOWNS, 


Petitioner, 
AFFIDAVIT OF 
VS. GREGORY G. FOOTE 
ROBERT SCHIEDLER, 
Superintendent, Oregon Women’s 
Correctional Center, 


Defendant. 


STATE OF OREGON ) 
) ES. 
County of.Lane ) 


I, Gregory G. Foote, being first duly sworn say that: 
I was the Lane County Circuit Court Judge assigned to try the case of State of Oregon v, 
Elizabeth Diane Downs, Case Number 10-84-01377. 
I have reviewed the Petitioner's Fifth Amended Petition for Post-Conviction Relief and respond 
to the allegations as follows: 
7A(1) 
I became involved with this case in May of 1983. 
Crim A al 
I heard the Juvenile Court proceedings, the pre-trial matters and a six week trial. 
I learned more about Elizabeth Diane Dgwns than any defendant I had encountered. 
Mut can't recall it now. Aff - 4. ı FOJE J33 
I felt that I needed to speak for the community at the time of sentencing. 
I believe that the defendant is a vicious and dangerous woman who could justify any action that 
Dut he can't recall IME reasin fo i affect that claim, 


she took. 


I have only met one other defendant who I believed was as dangerous as Elizabeth Diane 


Read his (99 [real Tramemph, Apr: 78 
Th 12 A. is $o frau gelo 
Despite my feelings about Ms. Downs, and, as I indicated at the time, I based my sentence 


Downs. 


upon reason, not emotion. 


Affidavit of Gregory G. Foote - Elizabeth Diane Downs - Page 1 Appendix G ( 3 pages) 


7B 


The Issue of the Restriction Placed on the Defense 


in Contacting Christie 

The surviving children were age 8 and 3'/, when they were shot and their sister was killed. 

At the time there was intense media coverage of this story. Attempts were being made to 
contact, interview and photograph the children. 

The defendant was the primary suspect in the shooting. 

Children’s Services Division had jurisdiction because circumstances were such as to endanger 
the children’s welfare. 

Theré was a need to protect and provide an orderly process for access to the children. 

My order required that everyone who wished to have contact with the children do so through 
the attorney who was appointed to represent them. 

The order did not foreclose anyone’s right to communicate with the children, nor the children’s 
right to communicate with anyone they wanted to. wey (EAR ee E el vee 

9A 
Intentionally Misread Evidence into the Record and 
Intentionally Mislead the Jury 

Regarding the issue of Mr. Hugi reading from Danny’s medical reports during closing 


arguments. I do not remember this incident. This was a six week trial and the attorneys argued for 


approximately fifteen hours. 
If this was a significant matter, I would have remembered it. 


If a motion for mistrial had been made by Mr. Jagger, I would not have granted it. 
" PERS MuR SIE OIRO a n e "X = > e a m n, . an 


9C 
Motion for a Change of Venue. 
I met with the media and discussed their coverage of the pre-trial hearings in advance. We 


discussed the potential that the coverage could support a change of venue. 


Affidavit of Gregory G. Foote - Elizabeth Diane Downs - Page 2 Appendix O (continued) 


I believe that they handled the coverage well. 


The possibility of a change of venue motion was discussed with Mr. Jagger in chambers. 


I anticipated having to deal with this and remember thinking that it was an interesting issue. 
(Whether a defendant would be entitled to a change of venue based upon pre-trial publicity that she 
y esee: TL wEvER 524 HT THE mpi -- fea hounded me, 

Mr. Jagger made à studied and concentrated decision not to move for a change of venue. 

The defendant had given numerous interviews in which she had been able to put her story 
before the public without rebuttal from the State. 

9D 
Request for a Jury Poll 
I recall that the jurors announced that they had verdicts on all counts except the Murder count 


on the evening of Saturday, June 16, 1984. b howe baee Father's Du. 


I requested that that verdict be sent out and instructed the/jurors to continue deliberating. We 
Seqgueatered 
had a six week trial, at considerable expense and I wa o protect the jury's decision. 


The Second jury form was returned in the early morning hours of Sunday, June 17, 1984. 
. The jury was assembled in open court. The verdicts were read. 
I assured myself that the Murder verdict was unanimous. 
I asked the jurors if anyone disagreed with the verdict. I looked at each of them and no one 
disagreed. Thi (4 ^ vt what he asked. Apps 19, pope 473! 
I then asked the attorneys if they requested a poll. They did not. 
General Impressions 
I believe Elizabeth Diane Downs received a fair trial. 
I believe that Mr. Jagger, had a particular, well thought out, consistent theory of the case that 
was viable to the jury. See Age. 73 per 43 a 32 
Mr. Jagger appeared to have a reason for everything that he did, he did not miss anything, and 


f . Hoo conid a jr e know this? 
he tried his case on purpose. 


Affidavit of Gregory G. Foote - Elizabeth Diane Downs - Page 3 
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Mr. Jagger effectively presented the issues of the shaggy-haired stranger, Detective Tracy 
planting cartridges and Christie being brainwashed, for all that they were worth. 
I observed no prosecutorial misconduct on the part of Mr. Hugi or the State. ae DE 
RI . Huq: prepared this Attidanif. 
There were very few objections to evidence. see App. 4 $, p^? JÌ È 
It was the strategy of each side to admit as much information about the defendant as was 


apparently available, and then to argue that it supported their respective theories. 


ZA 


XL MALI 


. Grégo Foote 
* a- ; 
SUBSCRIBED AND SWORN TO before i, S 26 day of April, 1991. 
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ELIZABETH DIANE DOWNS, 


ee 


IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR MARION COUNTY 
Case No. 87-C-11753 


Petitioner, 
AFFIDAVIT OF 
vs. GREGORY G. FOOTE 
ROBERT SCHIEDLER, 
Superintendent, Oregon Women's 
Correctional Center, 


id 


Defendant. 
STATE OF OREGON ) 
County of Lane . | E 
I, Gregory G. Foote, being first duly sworn say that: 
I was the Lane County Circuit Court Judge assigned to try the case of State of Oregon v. 
Elizabeth Diane Downs, Case Number 10-84-01377. 
I have reviewed the Petitioner's Fifth Amended Petition for Post-Conviction Relief and respond 
to the allegations as follows: 
7A(1) 
I became involved with this case in May of 1983. s 
I heard the Juvenile Court proceedings, the pre-trial matters and a six week trial. 
I learned more about Elizabeth Diane Downs than any defendant I had encountered. 
I felt that I needed to speak for the community at the time of sentencing. 
I believe tliat the. defendant is a vicious and dangerous woman who could justify any action that 
she took. 
I have only met one other defendant who I believed was as dangerous as Elizabeth Diane 
Downs. 
Despite my xlings about Ms. Downs, and, as I indicated at the time, I based my sentence 


upon reason, rue vinotion. 
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7B 
The Issue of the Restriction Placed on the Defense 
in Contacting Christie 

The surviving children were age 8 and 3'/, when they were shot and their sister was killed. 

At the time there was intense media coverage of this story. Attempts were being made to 
contact, interview and photograph the children. 

The defendant was the primary suspect in the shooting. 

Children’s Services Division had jurisdiction because circumstances were such as to endanger 
the children’s welfare. 

There was a need to protect and provide an orderly process for access to the children. 

My order required that everyone who wished to have contact with the children do so through 
the attomey who was appointed to represent them. 

The order did not foreclose anyone’s right to communicate with the children, nor the children’s 
right to communicate with anyone they wanted to. 

9A 
Intentionally Misread Evidence into the Record and 
Intentionally Mislead the Jury ? 

Regarding the issue of Mr. Hugi reading from Danny's medical reports during closing 
arguments. I do not remember this incident. This was a six week trial and the attorneys argued for 
approximately fifteen hours. 

If this was a significant matter, I would have remembered it. 

If a motion for mistrial had been made by Mr. Jagger, I would not have granted it. 

9C | 
Motion for a Change of Venue. 


I met with the media and discussed their coverage of the pre-trial hearings in advance. We 


discussed the potential that the coverage could support a change of venue. 
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I believe that they handled the coverage well. : 

The possibility of a change of venuc motion was discussed with Mr. Jagger in chambers. 

I anticipated having to deal with this and remember thinking that it was an interesting issue. 
(Whether a defendant would be entitled to a change of venue based upon pre-trial publicity that she 
had generated). 

Mr. Jagger made a studied and concentrated decision not to move for a change of venue. 

The defendant had given numerous interviews in which she had been able to put her story 
before the public without rebuttal from the State. 

9D 
Request for a Jury Poll 

I recall that the jurors announced that they had verdicts on all counts except the Murder count 
on the evening of Saturday, June 16, 1984. 

I requested that that verdict be sent out and instructed the jurors to continue deliberating. We 
had a six week trial, at considerable expense and I wanted to protect the jury’s decision. 

The Second jury form was returned in the early morning hours of Sunday, June 17, 1984. 

The jury was assembled in open court. The verdicts were read. 

I assured myself that the Murder verdict was E T ž 

I asked the jurors if anyone disagreed with the verdict. I looked at each of them and no one 
disagreed. 

I then asked the attorneys if they requested a poll. They did not. 

General Impressions 

I believe Elizabeth Diane Downs received a fair trial. 

I believe that Mr. Jagger, had a particular, well thought out, consistent theory of the case that 
was viable to the jury. 


Mr. Jagger appeared to have a reason for everything that he did, he did not miss anything, and 


he tried his case on purpose. 
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Mr. Jagger effectively presented the issues of the shaggy-haired stranger, Detective Tracy 
planting cartridges and Christie being brainwashed, for all that they were worth. 

I observed no prosecutorial misconduct on the part of Mr. Hugi or the State. 

There were very few objections to evidence. 

It was the strategy of each side to admit as much information about the defendant as was 


apparently available, and then to argue that it supported their respective theories. 


Gregory G. Foote 
SUBSCRIBED AND SWORN TO before me this day of April, 1991. 


NOTARY PUBLIC FOR THE STATE OF OREGON 
My Commission Expires: 


vue Pris a a Ra copay, 


pd e T Xu ur Ko ps 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF CALIFORNIA 


Elizabeth Diane Downs, Case No. 


Petitioner 


Ve 


Tina Foreman, Warden,CCWF, Affidavit of 


Wesley L. Frederickson 


) 
) 
) 
) 
) 
) 
) 
) 
Defendant ) 
) 


STATE OF TEXAS ) 
) ss. 
County of Grayson ) 
I, Wesley L. Frederickson, being first duly sworn on oath, 
depose and say: 
1. I am a citizen of the United States, over the age of 


eighteen, and competent to be a witness herein. 


2. I am the father of Elizabeth Diane Downs, a prison 


inmate at CCWF. 

3. In August, 1993, my incarcerated daughter, Diane Downs, 
received two letters from Fran Wirta, declaring she knew the 
identity of the man who shot my grandchildren in May, 1983. 
Diane sent these two letters to me with the request that they 
be checked out. 

Knowing that all my daughter's incoming and outgoing mail 


has been photocopied and retained by prison officials since 
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June, 1991, and having been made painfully aware that 
witnesses have developed amnesia after being contacted by 
officials from Lane County, Oregon, I immediately made contact 
with a private investigator in Wilsonville, Oregon for 
assistance and flew to Oregon to tape record Ms. Wirta's 
statement. An interview with Ms. Wirta was arranged for August 
7 28, 1993, at the T&S truck stop in Albany Oregon. We were 
8| scheduled to meet at 1:00 p.m., but on the way from 
Wilsonville, the private investigator became ill and I had to 
10} return him to his home. I arrived in Albany a little late and 
without the assistance of an investigator. I looked for Ms. 
12| wirta, who said she would be a short, stocky, red-head, 
wearing a green baseball cap and driving an older, gold 
14| colored Cadillac with a broken windshield, and found she was 
15| still waiting. 

16 When the interview began, I asked Ms. Wirta if she thought 
17 Diane Downs had shot her children. Her response was, "No, I 
18| know she didn't, because I know the man who did." Ms. Wirta 
19| then told me that the man who shot the Downs family in 1983, 
20| was James Haynes, her son-in-law. Ms. Wirta said she could 
21| remember two distinct times when James Haynes had confessed 
22| to shooting the Downs family, but could not remember the 
23| dates. She said the first time he had mentioned it to her was 
24| sometime in 1987 and the second time was just a few months 


25| later. She said on each of those occasions, she and James 


26 


AFFIDAVIT OF WESLEY L. FREDERICKSON Page 2 


w i Appendix 7 (continued) 


25 


26 


Haynes were having an argument about the way he was treating 
her daughter and their children. While recording Ms. Wirta's 
statement, I learned that her daughter, Phyllis Haynes, was 
willing to make a statement about what she heard. At this 
time, I also received a list of eleven other names who had 
heard James Haynes confess that he was the man who shot the 
Downs family in 1983. Ms. Wirta told me that James Haynes was 
a 17 degree black belt in karate and had a violent nature to 
him. She told me that on one occasion he had thrown one of his 
children down a flight of stairs because he was angry. Ms. 
Wirta told me that James Haynes had the nick name of "Animal", 
because he liked to hurt people. She said, he was often called 
upon to make collections and "do jobs" in the drug world, 
"kind of like Charles Bronson, to get the job done." Ms. Wirta 
provided me with three photographs of James Haynes, one of 
which was said to have been taken in 1983. I made a comparison 
with that photograph, and the composite made on the night of 
the shooting, and it was as if the composite had been made 
from the photograph. That photograph is submitted as evidence 
(Appendix 51). Ms. Wirta told me she used to deal in drugs and 
spent time in prison for her involvement with the drugs. She 
told me that James Haynes used to manufacture methamphetamine 
and that he sold stolen automatic weapons. During the 
conversation, Ms. Wirta said that James Haynes had threatened 


to kill her parents and other members of her family if Phyllis 


AFFIDAVIT OF WESLEY L. FREDERICKSON Page 3 


Appendix (continued) 


ever divorced him. She said there is a code in the drug world 
that you don't "rat" on others, and she also said there is a 
strong feeling against anyone who would hurt children. I asked 
her why the 'people who have heard James Haynes confess to 
shooting the Downs family would not come forward, since these 
were children. I told her I couldn't understand that 
allegiance. She said she thought it was mostly fear of 
reprisal, since James Haynes has something on most of them or 
they have been "real tight" with him. Ms. Wirta told me that 
one of the people that James Haynes was "real tight" with was 
Clayton Nysten. She said that she had talked to Clayton Nysten 
about a month earlier to ask him if "Jim" had ever said 
anything to him about shooting the Downs family. She said that 
Mr. Nysten responded, "I've been waiting for ten years for 
someone to ask me about that." Ms. Wirta said it was like he 
had wanted to cleanse his mind from all the guilt of not 
talking about it. She said that Mr. Nysten would be a good 
person to interview, but that we would have to approach him 
very slow so he doesn't "bolt and run". Ms. Wirta told me that 
Mr. Nysten told her that James Haynes came to his house on the 
night of the shooting with a T-shirt splattered with blood and 
asked him to help get rid of it. Ms. Wirta said that Mr. 
Nysten said that when he lifted the T-shirt, it was heavy and 
had something hard in it. She said that Mr. Nysten is fearful 


of being counted as an accomplice. The thing that prompted Ms. 
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Wirta to come forward at this time is because her daughter, 
Phyllis, has begun divorce proceedings and the courts have 
awarded the custody of her grand-children to Mr. Haynes. She 
said she is fearful for their lives. She is afraid Mr. Haynes 
would hurt the children just to get even with her and Phyllis 
Haynes. 

4. My next interview, was a chance interview, with Dan 
Newby, on September 4, 1993. When he found that Fran Wirta had 
answered questions on tape, he consented to do the same. I 
asked him when he first met James Haynes, and he said he 
couldn't remember the date, but that he had met James Haynes 
"to sell him a gun, and it was not too long after what had 
happened to Diane and the children". Mr. Newby said that he 
was in a car with Mr. Haynes and Byron Gray when Mr. Haynes 
began to talk about the shooting of the Downs children. Mr. 
Newby said that Mr. Gray appeared to be emotionally disturbed 
by what Mr. Haynes was telling him. During the conversation, 
Mr. Newby said that Mr. Haynes handed a copy of the Register 
Guard newspaper to him in the back seat and asked him who the 
drawing in the paper looked like. He said there was a drawing 
in the paper that was an excellent likeness of Mr. Haynes. He 
said that he told Mr. Haynes that it looked like he had posed 
for the drawing. The interview with Mr. Newby was conducted 
at the residence of Fran Wirta. 


5. Phyllis Haynes is the wife of James Clair Haynes. I 
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interviewed her immediately after I interviewed Dan Newby. 
This interview was also at the residence of Fran Wirta. I 
asked Ms. Haynes if Mr. Haynes had ever confessed to the 
shooting of the Downs family. She said that he had admitted 
to it on two occasions and that each time it upset her very 
much. She said that the last time he told her he shot the 
Downs children, she told him she didn't want to hear it, 
because she didn't want to believe the man she was living with 
was a murderer and it scared her. She asked him to never 
mention it to her again. I asked Ms. Haynes if Mr. Haynes had 
a violent nature to him. She said that he had beat her bloody 
many times. When I asked Ms. Haynes why she would come 
forward to share this information about James Haynes, she 
said, "I just don't think it's right for a woman to sit in 
prison for something she didn't do, especially when someone 
else goes around telling others that he is the one who did 
it." I asked Ms. Haynes if she was afraid to give the 
interview with me, and she responded, "Yes, I'm scared, I'm 
scared to death." When I asked if she was afraid he might hurt 
her if he found out about the interview, she said, "I know he 
will hurt me if something isn't done to put him in prison." 
When I asked Ms. Haynes if she thought Mr. Haynes had shot the 
Downs family, she responded, "I wasn't there, he said he did 
it, and he is capable of it." 


6. I contacted Teresa Nyjordet by telephone and she 
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1 consented to meet with me at her home in Eugene, Oregon. While 
2 I was talking with her, I noticed that a girl named Jamie 
3 (about sixteen years old) brought the telephone into the 
4 living room and was holding the speaker toward Ms. Nyjordet 
5 and me as we were talking. I mentioned that I wanted to get 
6| in touch with Janet Rexroad and Jamie said that she was on the 
7| phone listening to our conversation and would like to talk to 
8| me. Jamie handed me the telephone and Janet Rexroad greeted 
9 me and asked why we didn't come over to her place and talk. 
10| We went to Ms. Rexroad's home and continued our conversation 
11 at her house. Ms. Nyjordet told me that James Haynes had told 
12| her twice that he was the man who shot Diane Downs and her 
13| children. She began crying and said she was sorry she badn't 
14| come forward to tell about this sooner. During the 
15| conversation, she said she was relieved to be able to talk 
16| about the shooting to someone. She cried four times during our 
17| conversation. Janet Rexroad said she had heard about the 
18| shooting from Teresa Nyjordet in 1990. She said she checked 
19| the composite in Ann Rule's book and then went straight to Mr. 
20| Haynes and asked him if he was the one who shot the Downs 
21| family. His response was, "Yes, I was. It was a hired hit." 
22 Ms. Rexroad said she wanted to turn him in at that time, but 
23| didn't know who to go to. Ms. Rexroad said she only heard 
24| about this the one time, and that she had tried to get an 


25| officer from INET in Springfield to follow up on this 
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information about two or three weeks before I arrived at her 
house. She said that the officer told her the case was closed. 
Ms. Rexroad also said that James Haynes had told her that he 
was going to'kill Teresa Nyjordet's children, because Teresa 
Nyjordet had been responsible for getting his brother Larry 
arrested. When Ms. Rexroad said it didn't make sense to shoot 
the children if you are mad at Teresa, Mr. Haynes volunteered, 
"it will make her suffer for what she has done." 

7. Terri Wirta is James Haynes sister-in-law. She said that 
Mr. Haynes was over at her mom's place in Lebanon in 1992, 
showing off a bunch of money and acting proud when he told her 
that he had shot the Downs family. She said they went to the 
store later and he talked about it again. She said I couldn't 
understand why he could be so proud of doing such a thing. 

8. Clayton Nysten's property is located west of Junction 
City, about 10 miles. I found his place through the help of 
Fran Wirta. I noticed that it was inaccessible from the paved 
road, because of a swamp like area between the paved road and 
his property. The only way to get to his property, was down 
a long dirt driveway from which you would be under constant 
surveillance. I went to that property three times, once alone 
and twice with Fran Wirta. I never found him home. It was just 
by chance that we found him at a home in Eugene and he 
consented to interview with me, but not at that address. We 


met later at Fran Wirta's mobile home in Lebanon. 


AFFIDAVIT OF WESLEY L. FREDERICKSON Page 8 


Appendix (continued) 


I began my two and one half hour interview with Mr. Nysten 
by asking him if he thought Diane Downs shot her kids. His 
response was, "Absolutely not! I know who shot Diane's kids, 
and it wasn't Diane Downs." I asked him if he knew Mr. Haynes 
in 1983, and if he knew where he lived at the time of the 
shooting of the Downs family. He said he was a close associate 
of Mr. Haynes and that Mr. Haynes lived in East Springfield 
at the time of the shooting, about five or six miles from the 
shooting site. I asked him if Mr. Haynes had an older model 
yellow car on May 19, 1983. He went to great length to explain 
to me that in the drug trade you have many older model cars 
so it becomes more difficult for the police to know which 
vehicle you will be in when you are on the street. (I counted 
19 older model cars at Mr. Nysten's house and six more down 
the hill on the paved road.) He then explained that Mr. Haynes 
had an older model yellow car that he "ditched that same 
week". He said it is not normal in the drug trade to get rid 
of an older car unless there is a problem with it being 
identified by the police. I asked him if he could remember 
what kind of car it was, and he said he couldn't remember. I 
asked him if James Haynes had ever admitted to shooting the 
Downs family and he said, "Yeah, many times, but the first 
time was two days after the shooting." I asked him what he 
might be able to tell me that would be helpful in proving this 


in a court of law, and said the following: "Well, I don't know 
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1 if this will help, but after the shooting incident, Jim 
2| started. wearing sun glasses all the time, and he didn't 
3 before. He would continually change his appearance, like grow 
4 a beard and shave it off, grow long side burns, then shave it 
5 off. He would go up into the woods for days and weeks at a 
6| time and not come out. Before the shooting, Jim was an animal, 
7 that was one of his nicknames, Animal. Another nickname he had 
8| was Barb, like in barb wire. Well any way, Jim was mean, like, 
9| he liked to hurt people. I saw him kick a guy in the head down 
10 at Roseburg Lumber and knock the guy across a belt and almost 
1ll| into a saw. Jim used to hire out to do collections. He would 
12 travel all over the country. He was the main man for doing 
13 these jobs. Jim loved hurting people, but after the shooting, 
14 it was just like someone took the guts right out of him. We 
15 were dealing a lot of drugs and other stuff. My job was 
16 keeping track of what was going on in all the areas." 
17] He said that Mr. Haynes liked to hurt people. He said he was 
18 a higher degree belt in karate than Mr. Haynes at the time, 
19 and Mr. Haynes wanted to fight him, but he refused, because 
20 he used it more as a sport and didn't want to get hurt. He 
21 said he knew that Mr. Haynes would try to hurt him if they 
22 fought. 
2 Mr. Nysten told me Mr. Haynes used to sell automatic 
2 weapons and a lot of other stuff. I interrupted, and asked 


2 if he meant semi-automatic weapons. He said, "No man, I mean 
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machine guns." He explained that at one time, Mr. Haynes' 
whole house and garage was full of stuff. He said that there 
was a time when the Springfield Police were outside of Jim's 
house with video cameras, taking pictures of stuff being 
hauled in and out. 

9. I received a list of several other people. I have been 
told they have heard James Haynes admit that he shot the Downs 
family, they are listed as follows:. Kathy Haynes of Junction 
City. She is employed at a motor home manufacturing plant in 
Junction City. Kathy Haynes was married to the oldest son of 
James Haynes. Roxie Haynes, James Haynes first wife. Kathy 
Haynes should be able to tell you where she is. Terry McLean 
of Portland, did receive calls through phone #342-1284. James 
"Barney" Barnes, his dad is a State Farm Insurance agent in 
Eugene. Gary Minor, who drew cartoons of James Haynes' drug 
and weapon shop. He doesn't like police and I'm not sure how 
to get in touch with him. Dennis Delaney and Monica Weaver, 
live in Eugene on Knoop Street. They are friends of Phyllis 
Haynes and James Haynes finds their home as a safe haven to 
visit. Tom and Fran Murdock, former friends of Mr. Haynes are 
supposed to know about the shooting. I have heard that they 
are still cooking methamphetamine, but I don't know where or 
how to get in touch with them. John Loden, ran a baseball card 
shop for Mr. Haynes. I don't know how to contact him, but I'm 


sure he could be chased out through the grape vine. Carla 
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Hunt, reportedly living with James Haynes uncle. I am told 
she/he should be a good witness, but have not had a chance to 
contact her. Her phone number is 344-5140. I have been told 
that Yvonne Newman (James Haynes mother in Lincoln City) knows 
about this too, but have not been able to verify this as true. 
Her phone number is 994-7767. Finally, there is James Haynes 
brother in Noti, 935-0241, and his sister Cheryl, in Portland, 
284-5949. erede Huckins is now in OSCI at Salem, Oregon. I 
have written him a letter to arrange an interview with him, 
but have not received the reply yet. I have been advised that 
he is very dangerous, and that I should avoid him like the 
plague. One more name that I was able to glean in my travels 
in Oregon was Vern Griffin. I believe he is tied in with an 
underworld motorcycle gang. Another name that I mentioned 
earlier in this affidavit is Byron Gray. I have tried to 
locate him, but have been unsuccessful. I was told by Mr. 
Newby that James Haynes pulled the hammer back on a revolver 
and held it to Mr. Gray's head. Michelle Miller is another 
name I have been given for follow-up, but I have not done it 
yet. There are more names waiting to surface with more 
information about Mr. Haynes. 

10. I have been working on these leads since the end of 
August and have managed to get seven affidavits. I am told 
there are several others who are waiting to talk to me. I have 


been told by Fran Wirta and Clayton Nysten that James Haynes 
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is the nephew of Charles and Leanettie Haynes, who were 
convicted of murder about 1980 or 1981. They told me that he 
admitted to being present for a while, when they cut up the 
body of the woman they murdered. They told me that according 
to James Haynes, his aunt and uncle invited him to go with 
them to dispose of the body parts after the body was 
mutilated. I know this is just hearsay on my part, but it 
should be worthy of examination by the Court. If anything, the 
Court should be aware that James Haynes has come from a 
disturbed background which contributes to the likelihood that 
he is a murderer. I was told that James Haynes had a contract 
put on my life while I was in Oregon. I don't know if it's 
true or not, but it won't keep me from going back until I have 
enough to put James Haynes in prison and set Diane Downs free. 
I realize that someone will probably say that this is just 
Diane Downs father talking, or these people just got together 
and made up this story and we should disregard this 
information. There is bitterness against Teresa Nyjordet and 
Janet Rexroad from the five others who made statements and yet 
their stories are all similar. I can assure you that Lane 
County will attempt to sweep the information under the carpet. 
It's time for someone to look hard and long at the lies and 
corruption of Lane County, Oregon and more importantly at the 
particulars of this case. Talk to the people I've talked to 


and you will know that Diane Downs is innocent and James 
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Haynes is guilty of killing my grand-daughter Cheryl and 
critically wounding the other two grand-children. I think it 
is far more shameful to keep an innocent woman in prison, year 
after year, than to let a guilty man go free. Diane Downs is 


innocent, and should be set free. 


Wesley L} Frederickson 


SUBSCRIBED AND SWORN to before me this pm day of 
November, 1993. 


JOHNNA J. MOORE 


Notary Public, State of Texas 
My Commission Expires 9-20-96 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF CALIFORNIA 


Elizabeth Diane Downs, 
Petitioner 
v. 


Affidavit of 
Phyllis Elaine Haynes 


) 

) 

) 

) 

| 
Tina Foreman, Warden,CCWF, ) 
) 

Defendant ) 

) 


STATE OF OREGON ) 
ss. 
County of Linn ) 

I, Phyllis Elaine Haynes, being first duly sworn on oath, 
depose and say: 

1. I am a citizen of the United States, over the age of 
eighteen, and competent to be a witness herein. 

2. I am the wife of James Clair Haynes, who resides at 540 
Almaden Street, Apt. 1, Eugene, Oregon. 

3. In the summer of 1985, James Clair Haynes confessed to 
me that he was the male stranger who shot the Downs family on 
Old Mohawk Road, north of Springfield, Oregon on the night of 
May 19, 1983. Six months later, he repeated this confession 
and I told him not to tell me such things, because I didn't 


want to believe the father of my children was a killer of 


children. 
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5 4. Over the years, James Clair Haynes has maintained his 
" guilt by confessing to my mother and a dozen of his friends 
à and acquaintances. Whether I want to believe it or not, I can 
š no longer deny the truth. With regard to the shooting of the 


Downs family, James Clair Haynes has steadfastly maintained 


6 

" his. guilt, while Ms. Downs has steadfastly maintained her 
5 innocence. I come forward to declare, James Clair Haynes is 
5 the male stranger who shot Ms. Downs and her children. No one 
T has coerced this statement from me. It is the right thing to 
3^ do. Ms. Downs has spent 10 years in prison for a crime James 
15 Clair Haynes admits he committed. 

13 

^ 
14 
15 


Phylli&^glaine Haynes 


16| SUBSCRIBED AND SWORN to before me this px iY day of 


October, 1993. 
PO |o e uA A anl 


be uà et NOTARY PUBLIC FOR THE STATE OF OREGON 


My commission expires: May 18, 1994 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR MARION COUNTY 
Case No. 87-C-11753 
ELIZABETH DIANE DOWNS, 


Petitioner, 
AFFIDAVIT OF 
vs. FREDERICK A. HUGI 
ROBERT SCHIEDLER, 
Superintendent, Oregon Women's 
Correctional Center, 


uA eub A af Sua eA Sen A aA n na 


Defendant. 
STATE OF OREGON ) 
County of Lane j 

I, Frederick A. Hugi, being first duly sworn on oath, depose and say: 

l. I was the Lane County Assistant District Attorney assigned to try the case of State of 
Oregon v. Elizabeth Diane Downs, Lane County Circuit Court Case Number 10-84-01377. I have 
reviewed the petitioner’s Fifth Amended Petition for Post-Conviction Relief and make this affidavit 
in response to her claims. 

a In paragraph 9A the petitioner contends that she was provided inadequate assistance of 
counsel because Mr. Jagger did not move for a mistrial after I read portions of Danny Downs’ 
medical records during closing arguments. In paragraph 11F, the petitioner claims that I engaged : 
in prosecutorial misconduct by reading those same portions of Danny Downs’ medical records in 


closing arguments. This statement is meant to respond to both those claims. 


The defense attempted to offer the medical records of the surviving children on Wednesday, 


June 6, 1984, during the testimony of the petitioner. These records were offered along with 


photographs and a diary that the petitioner created after the shooting. At the time the medical 


records were offered, I had not had an opportunity to look through them. (Tr. 2401). The records 


were voluminous and difficult to read. I objected to the medical records being offered in their 


entirety, but the Court overruled my objection. The Court’s initial ruling concerning the medical 
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records was that they would be admitted in their entirety, with leave to allow me to renew my 

objections after I had reviewed the reports. (Tr. 2395-2402.) At that time, Mr. Jagger indicated 
that he did not wish to show the medical records to the jury, but rather allow both sides to argue 
from them. (Tr. 2402.) Just before opening arguments, the issue of the medical records was raised . 
again. There was an inconclusive ruling by the Court. (Tr. 2844-2845.) At the conclusion of my 
opening argument, and prior to the defendant’s closing argument on Tuesday, June 12, 1984, the_ 
issue of the medical records was raised again. (Tr. 2866.) The reports were marked and received. 


—— RE € MÀ 


(Tr. 2868.) I renewed my objection to the medical records. Mr. Jagger argued that he was 


offering the records to support his theory of memory reconstruction. (Tr. 2871.) By this time, the 
records that were being offered had been identified as those containing statements and opinions by 
Christie Downs, Danny Downs, Dr. Vergamini and Judy Patterson. I indicated that the reports that 
I was reading from did not have numbers on them, and I referred to one page by the date of July 


19, 1983. (Tr. 2873.) The Court overruled my objection with respect to the records concerning 


statements by Judy Patterson, but sustained my objection to reports containing statements made by 


Danny (Tr. 2874, 2876-2877) and to reports containing Dr. Vergamini's opinion that Christie did 


not recall events (Tr. 2872, 2874-2875). 

The defense proceeded with closing arguments. During the defense's closing argument, Mr. 
Jagger referred to Danny’s medical reports many times: (1) ". . . you see Danny’s moving his 
toes voluntarily his limbs, etc. It's in the records his responses are okay, and then it turns bad." 
(Tr. 2896); (2) "in fact, I'll tell you the medical records -- we're going to refer to them in a little 
while. Danny is a very huggable boy and it is reflected in the medical reports. I'm going to give 
you a date and a page number so what I say is backed up, and I'll refer again to this part. Danny 
is a huggable kid, real cuddly." (Tr. 2911.) Mr. Jagger also referred to the fact that I had not 
read the medical reports. He stated, "I suggest to you that Mr. Hugi has not reviewed the medical 
reports." (Tr. 2917.) Mr. Jagger claimed to read from the Danny Downs medical reports. For 


example, "May 20 "Love, mommy’ et cetera - positive things with respect to his mother." (Tr. 
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Vol. 22, page 48.) "And some things in here, when he might be saying, "no, I don't want you, 
mommy’ and mommy’s there but it’s all positive." (Tr. Vol. 22, page 50.) Mr. Jagger continued 
to read from the medical reports (Sec e.g., Tr. Vol, 22, pages 52-56). 

The reason that I was surpriscd by Mr. Jagger's argument was that these medical reports had 
never really been a factor in the case. I had a full-time job dealing with Mr. Jagger's pertinent 
arguments concerning Christie's alleged brainwashing, Detective Tracey's alleged planting of the 
evidence, the blood spatter evidence, the extractor marks and the defendant's multiple versions of 


the crime. Therefore, on Tuesday, June 12, 1984, I asked an investigator to review the medical 
uu S = 


2 
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reports and summarize some points that I could use to counter Mr. Jagger’s arguments. It was the 


investigator who highlighted portions of the reports for me. I admit that I was somewhat eonnises 
by je various rulings of the sour consomme these yoluminous medical records. I did a veis 
NOT een Passed an (3 line VE ot this AFAd. 
to engage in any conduct contrary to the Court’s ruling. I also felt that, because Mr. Jagger had 
repeatedly argued from Danny’s medical reports, I had an obligation to respond to those arguments. 
The point I was making with Danny’s medical records is that they were not competent evidence of 
anything, and that no inference should be drawn from them. When Mr. Jagger objected during my 
argument, I immediately apologized and dropped the subject. (Tr. Vol. 23, pages 178-183.) 

It must be remembered that Mr. Jagger presented these records and that he wanted the jury to 
know about them. the portions of Danny’s medical records to which I referred contained 
statements by Danny that his mother shot him, a man shot him and that they both shot him. (Tr. 


Vol. 23, pages 181-182). I do not believe that these statements were so prejudicial that Mr. Jagger 


should have sought a mistrial. After all, I was accurately reading from reports that the defense 


wanted admitted into evidence. I also deny that I engaged in prosecutorial misconduct in reading 


the medical reports, for the reasons stated above. 
2. In paragraph 9A, the petitioner claims that Mr. Jagger was inadequate because he failed 


to ask for a mistrial when I cross-examined the petitioner using a report by a psychologist named 


Paul Mann. The petitioner claims that I misread the report and stated that Dr.Mann had diagnosed 
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the petitioner as "personality disordered." (Fifth Amend. Pet., page 13.) In paragraph 11F, the 
petitioner claims that I engaged in prosecutorial misconduct by misquoting the diagnoses of "two 
psychiatrists." (Fifth Amend. Pet., page 33.) I assume that one of those two psychiatrists is Dr. 
Mann. I used Dr.Mann’s report to cross-examine the petitioner at trial. I quoted the report 
accurately. I never said that Dr. Mann diagnosed the petitioner as "personality disordered." (Tr. 
227-2278.) Contrary to the petitioner’s claims, there is no legal requirement of which I am aware 
to the effect that Dr. Mann had to be called as a witness at trial by either side. 


3. In paragraph 9A, the petitioner claims that Mr. Jagger was inadequate for failing to 


Oo 00 HI ON uU A WH WN 


move for a mistrial on the basis that I misstated the diagnosis of psychologist Jamison. According 


— 
e 


to the petitioner, I stated that Dr. Jamison had diagnosed the petitioner as "deviant sociopath." 
(Fifth Amend. Pet., page 14.) This is not true. I never claimed to state what Dr. Jamison's 
diagnosis of the petitioner was. What I did do was cross-examine the petitioner using one of the 
MMPI's prepared by Dr. Jamison. At the bottom of the test, it said that the test results indicated 
that the petitioner was deviant and a sociopath. The test results were quoted accurately during 
cross-examination. (Tr. 2341-2342.) I never said that Dr. Jamison diagnosed the petitioner as 
eviant sociopath. This version of the facts was reported, inaccurately, by the media. The letters 
written by Dr. Jamison were in response to the media reports. 

4. In paragraph 9B(1), the petitioner claims that Mr. Jagger did not properly investigate 
the case and prepare an adequate defense at the trial because he did not go through all of the 
physical evidence that was supplied to him. I personally observed Mr. Jagger inspect all of the 
evidence in this case. Both Mr. Jagger and Bart Reid inspected the evidence on several occasions. 
The petitioner specifically claims that Mr. Jagger was inadequate for failing to use a photograph of 
blood on a rail near the driver's door of the car, and Pex's report showing that there was a drop of 
blood on the back of the petitioner's pants( In my opiniom either the blood near the driver’s seat 
nor the drop of blood on the leg of petitioner’s pants supported her claims. 


The petitioner also appears to claim that Mr. Jagger was inadequate for failing to use X-rays 
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that she claims shows her arm was twisted in a struggle with the alleged perpetrator of the crime. 

The only X-ray concerning this case, of which I am aware, is an X-ray taken of the petitioner’s left 

arm. Dr. Carter testified concerning this X-ray. (Tr. 1365-1372.) I believe the X-ray was 

admitted as Exhibit 375. It should be noted that, in the many versions that petitioner gave of the 

a= fol ed ot +b e sto VET (e. we h awe. 

crime, she never claimed that her alleged attacker twisted her left arm. (See., e.g., Tr. 921-923, 

926, 2048-2054, 2293-2301.) The petitioner also never mentioned any twisting of her left arm in 

CL revmracted the stl*9q(/2 ! 

the videotaped reenactment of the d ime. (Scc her discussion of the video at Tr. 2304-2305.) 

When Dr. Carter addressed the petitioner's injuries at trial, there was no mention that her arm had 
bd s ds * 

been twisted. (Tr. 1367, 1369-1371.) Precisa my goto. 

The petitioner claims that Mr. Jagger was inadequate for failing to use a photograph allegedly 
taken by John Peckles, showing the petitioner with tears on her face and blood on her hands. In 
e a aad 
paragraph 11A(2), the petitioner claims that I engaged in misconduct by failing to provide the 


defense with a copy of this photograph. I have never seen a photograph such as that described by 
———MMMM M — €! a a 


the petitioner. To the best of my knowledge, it never existed. Defense counsel presented 
nn————'——ÀÀ——— áÀ Á— À— — À 


testimony at trial that the petitioner cried at the hospital. (Tr. 1677-1678, 2614, 2616, 2618, 2624- 
2625.) With respect to petitioner's claim that the photograph showed that there was blood on her 
hands, indicating that she had not washed her hands, this would have bcen of little value in view of 
the testimony given by James Pex and Mr. Telyea. In their testimony, they stated that there is very 
little likelihood of a positive gunshot residue test when the weapon was a .22 (Tr. 1195, et. seq., 
1339, 1342-1343.) Mr. Pex duplicated the seven shots with a similar weapon and had a negative 
GSR test. Thus, the issue of whether the petitioner washed her hands is of little or no relevance. 
The petitioner claims in paragraph 9B(1) that defense counsel was inadequate for failing to 
cross-examine Judy Patterson with a police report that stated the petitioner did not wash her hands. 
First, it should be noted that Judy Patterson did not testify that the petitioner washed her hands. 


She testified that the petitioner asked for a restroom and that she heard running water. (Tr. 476- 


477.) Secondly, for the reason stated above, the issue of whether the petitioner washed her hands 
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is of very little relevance to the case. The expert testimony established that a positive gunshot 
residue test was highly unlikely when a .22 caliber pistol is fired. Therefore, I cannot see how Mr. 
Jagger’s failure to conduct this cross-examination prejudiced the defense. 

5. In paragraph 9B(2), the petitioner claims that Mr. Jagger was inadequate for failing to 
obtain thirty days of medical records from Sacred Heart Hospital concerning Danny Downs. In 
paragraph 11A(1), she claims that I engaged in misconduct by failing to provide those medical 
reports to the defense. As an initial response to both of these claims, it is my understanding that 
the missing pages of the medical reports do not provide the defense with any exculpatory evidence. 
The petitioner’s claim that these reports "may" have proved exculpatory appears to be based on 
pure speculation. In response to the claim that I failed to provide these records to the defense, I 
respond that I subpoenaed the records from the hospital and provided what I received to Mr. 
Jagger. I did not knowingly withhold any of the medical reports from the defense. I do not know 
why the hospital provided additional reports to the petitioner’s post-conviction attorney. 

6. In paragraph 9B(2), the petitioner claims that Mr. Jagger was inadequate for failing to 
discover an illegible property report and failing to use that report in a motion to suppress. In 
paragraph 11B, petitioner claims that I engaged in prosecutorial misconduct by physically tampering 
with this report. Both of these claims concern an evidence report prepared by John Peckles. We 
furnished more than 2072 pages of discovery to the defense. To my knowledge, all of the copies 
that we provided were legible. If we did provide an illegible copy, it certainly was not intentional. 
With respect to the petitioner’s claims, this report has no relevance for two reasons: First, Mr. 


Jagger could not have prevailed on a motion to suppress based on whether the petitioner knew she 


was a suspect. The law at the time followed Miranda, not the old "focus" test. Thus, whether or 
not the petitioner knew she was a suspect at the time she made statements was not a basis for 
suppression of those statements. The issue was | whether she was in custody at the time, and 
whether she made her statements voluntarily. These issues were all resolved against her at the 


suppression hearing. Secondly, the petitioner made it abundantly clear throughout the proceedings 
Ay slay [nh ie Coes Piy 
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that she considered herself a suspect within hours of the crime. (See e.g., Tr. 29-33, 115-116, 
1913-1914, 2083-2092, 2310.) Mr. Jagger became aware by the time of the pre-trial motions, at 

the latest, that the petitioner felt she was a suspect at the very early stages of the investigation. (Tr. 

29-30, 115.) Thus, thé blurred photocopy has absolutely no significance in this case. See 

Discovery pp 1744, 1762, 1777, 1778, 1779, 1780. 

A Be d. In paragraph 9B(2), the petitioner claims that Mr. Jagger was inadequate for failing to 

4 s] impeach John Murdock with certain notes and reports. The petitioner's claims that Mr. Jagger | 
p on have impeached Mr. Murdock with these documents is erroneous. Mr. Murdock testified 

aboyt extractor marks At the pages the petitioner cites. (Tr. 1351.) She claims that he could have 

Vx. been impeached with reports concerning ballistics. Obviously, since the reports and the testimony, 

7 hes entirely different matters, the reports could not have been used for impeachment. Hate at 


8. In paragraph 9B(2), the petitioner appears to claim that Mr. Jagger should have 


13 admitted the report of Dr. Mann and Dr. Lipovitch into evidence. First of all, I would have 

14 welcomed the admission of these reports since there were consistent with the State's theory. 

15 Secondly, to my knowledge, there is no Lipovitch report. There is a report by Dr. Tafur. Dr. 

16 Mann did prepare a report. I have reviewed the opinions of these two doctors. They are not 

17 favorable to the petitioner. Mr. Jagger would have bcen foolish to submit them to the jury. If Mr. 
18 Jagger had tried to submit selected portions of the reports to the jury, I certainly would have moved 
19 to have the reports, in their entirety, submitted to the jury. 

20 9. In paragraph 9B(3), the petitioner claims that Mr. Jagger was inadequate for failing to 
21 call Dr. Jamison to the stand as a witness for the defense. We were looking forward to the 

22 opportunity to cross-examine Dr. Jamison on the stand. Dr. Jamison was a naive, inexperienced 
23 psychologist. We were unable to find any evidence that she had ever testified in a Court. Her 

24 ability to qualify as an expert was questionable. She appeared to be willing to swallow anything the 


petitioner told her. She allowed the petitioner to convince her to change the eni on her MMPI, 
EE RI! Sae App. 101 Pers 2 16 — 5 


which affected the results of the test. We emiti Dr. ! Suckow concerning ilis) — and he 
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felt that Dr. Jamison’s actions in changing the petitioner’s anwes after the test was completed was 
unprofessional. Prior to the changes, the results of the MMPI indicated that the petitioner had a 
personality disorder. All of the other experts who examined the petitioner agreed with this result. 
“After Jamison changed’ the answers, the test results were within normal limits. We were eager to 
"expose Tamison’s actions.. {a fast, wo subpoatáed Ber. (iv. 2500) We enu to argue that the 
f petitioner was being deceitful regarding the test results. (Tr. 2804-2806.) Ultimately, because of 
Mr. Jagger’s objections, we were not allowed to call Dr. Jamison to the stand for this purpose. 
(Tr. 2809-2812.) Mr. Jagger was successful in making his arguments concerning the petitioner’s 
“unconscious transference" theory without risking the impeachment that we would have conducted 
if Dr. Jamison took the stand. In view of Dr. Jamison’s conduct, it is my opinion that Mr. Jagger 
wisely chose not to call Dr. Jamison as a witness for the defense. Read App. fOr 

10. In paragraph 9B(3), the petitioner also claims that Mr. Jagger was inadequate for failing 
o call Dr. Vergamini as a witness. The petitioner claims that Dr. Vergamini wrote in his reports 


that Christie had no memory of the incident. It should be noted that Mr. Jagger tried to submit Dr. 
rece. 


ll 
Vergamini's reports indicating that Christie, just after the crime, was not able to articu até what 


happened. the Court refused to allow those reports into evidence. (Tr. 2872, 2874-2875.) In any 
e 
event, no one ever disputed the fact that Christie was initially unable to articulate what happened. 
(Sce the trial testimony of Dr. Peterson, Tr. 695, ct. seq.) l 

11. The petitioner’s last claim under paragraph 9B(3) is that Mr. Jagger was inadequate for 

failing to call a man named Burrel Webb as a witness. In my opinion, Mr. Jagger was correct in 
not calling Mr. Webb to the stand. Mr. Webb was an incredible witness with an incredible story 
and had no valuable information. The defense had already had enough problems with credibility 
after the testimony of Mr. Hilliard, Mr. McCoin and Mr. Hales. w hat d ee a 


12. In paragraph 9C, the petitioner claims that Mr. Jagger was inadequate for failing to 


25 | — request a change of venue. As I recall, Ms. Downs wanted to have her case tried in Lane County. 
l wel 
She instigated much of the publicity in this case. Much of that publicity was ikia to her. She 


[NIT Teves! 
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tirelessly reported her side of the story to the media and the State could not respond to her claims. 
It was also part of Mr. Jagger's theory to argue that Lane County had done a sloppy job in 
investigating the case due to certain political problems in the county at the time. Persons residing 
in Lane County would: have been more familiar with these problems than persons in other counties. 
I am confident that the Lane County venue was, if anything, favorable to the defense. 

13. In paragraph 9D of the petition, the petitioner claims that defense counsel was 
inadequate for failing to request a jury poll. (Tr. 3922.) There is no evidence that a jury poll 
would have been of any benefit to the defendant. [t-2a- 4 Ap y T 
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14. In paragraph 11C, the petitioner claims that the State destroyed evidence. First, she 
claims that the State did not test bullet casings for fingerprints. The defendant never requested that 


such a test be conducted. There is no evidence it would have benefitted her. As I noted earlier in 


12 this affidavit, all of the evidence was available to both Mr. Jagger and his criminalist, Bart Reid. 

13 In any event, as James Pex testified, the State was unaware of any instance in which prints have 

14 been successfully obtained from .22 casings. (Tr. 1313-1329.) As indicated by the transcript 

15 references, this issue was litigated at trial. 

16 The petitioner also claims that the State destroyed evidence by washing the car prior to trial. 

17 The petitioner's car was washed just bcfore trial so that it would appear as it did on the night of the 


crime. The car had been stored for approximately one year and, by the time of trial, it was filthy. 
It was certainly not washed with the intention of destroying any evidence. Both Mr. Jagger and 


Mr. Reid had access to the car prior to the time that it was washed. It is also my recollection that 


the car was tested for fingerprints that the results were discussed with Mr. Jagger and we concluded 
E E A Do MEL Fi x , "e 
that they were not helpful to either side. wee I 4, Ion m 


The petitioner also claims that Detective Pond destroyed over 100 reports concerning this 
crime. Pond did not testify that he destroyed "over one hundred reports". He testified that he had 
approximately 100 contacts concerning the case and that approximately 35 reports were prepared. 


This issue was thoroughly litigated at trial. (See Tr. 172-232, 2635-2647, 2648-2680, 2711-2715, 
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2756-2763). The Court reviewed the 30 to 35 reports that, in reality, existed. After its review, the 
Court gave Mr. Jagger three additional pages of reports and stated that they were the only ones that 
"even remotely supported anything offered by the defense." (Tr. 2711.) The defendant did not call 
any of the witnesses named in those reports. Thus, reports were not destroyed, and anything of an 
exculpatory nature that was contained in the reports was provided to the defense. | 

The petitioner also claims that blood spatter evidence in the front passenger quadrant of the car 
was destroyed. No blood spatter evidence was destroyed. The front passenger quadrant of the car 


NoT [RAE 
was examined and there was no blood spatter in that area. Thus, even if we had an obligation to 
rr —À A Ó nese ai aeee À—áÀÀ 


photograph or test such blood spatter, we could not because it simply did not exist. The 


petitioner’s expert was allowed to examine the car. It does not appear that he observed blood 
élu mk HN 


spatter, or any indication that evidence was destroyed. (See Tr. 2727-2728.) This claim is pure 
speculation by the petitioner. 

14. In paragraph 11D, petitioner claims that the State tampered with Christie’s testimony. 
Contrary to the petitioner’s Jalons, bere was no diabete consi e Me Pe ertheStaicla 
brainwash Christie. Once again, this was thoroughly litigated at trial. Mr. Jagger argued at the 


trial that Christie's memory had been tampered with. Everyone who had contact with Christie 


denied that any such thing had happened. (See the testimony of Dr. Becker (Tr. 628-660) Christie 


(Tr 668-681), Dr. Peterson (Tr. 698-825), (Dr. Hawkins (Tr. 2514-2517)) Susan Staffel (Tr. 2765- 


Dr. Miller (Tr. 2781-2782} Evelyn 


Slaven (Tr. 2786-2788). Indeed, the trial testimony indicates that if anyone attempted to tamper 
These dk plex nu^ {ss th ¥/ ca Ohbeut fam per £n 3 
with Christie’s testimony, it was Diane Downs (Tr. 1739, 1744, 1747-1751, 1753-1756, 1876- 
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Ms. Whiteacre (Tr. 2774) Yfohn Tracey (Tr. 2778) 


1877, 2040, 2348-2349, 2469-2471.). 
In this claim, the petitioner also contends that the State tampered with evidence concerning 

Ronald Wahwahsuk. Basically, she states that no one investigated Mr. Wahwahsuk as a potential 

suspect. This is not true. The State did not "tamper" with evidence concerning Mr. Wahwahsuk as 


a possible suspect. As mentioned at trial, a photograph of Mr. Wahwahsuk was obtained and 


Affidavit of Frederick A. Hugi - Elizabeth Diane Downs - Page 10| Appendix Y (continued) 


explained earlier in this affidavit, there were no inconsistencies regarding Murdock’s testimony and 


his reports. " 


UM ! J dh r 


Frederick A. Hugi, 


SUBSCRIBED AND SWORN TO before me this day of April, 1991. 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON FOR MARION COUNTY 
ELIZABETH DIANE DOWNS, 


Petitioner, 


V. Case No. 87-C-11753 
ROBERT SCHIEDLER, Superintendent 


Oregon Womens Correctional Center, AFFIDAVIT OF JAMES C. JAGGER 
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Defendant. 

STATE OF OREGON ) 
) ss. 

County of Lane ) 
I, James C. Jagger, subsequent to the taking of my 


deposition, had the opportunity to review portions the transcript 


of the trial of State v. Diane Downs and also having the 


opportunity to review certain reports and other documents, and 
further being first duly sworn on oath, depose and say: 


A. Medical Reports of Danny Downs. During the trial of 
cep ae ene ed saine 


State v. Downs, the prosecutor made certain comments as outlined on 
page 17 of the Memorandum in Support of Motion for Summary Judgment 
filed on behalf of the Defendant in the above-entitled matter. 

When this statement was made by the prosecutor, it clearly 
established that Danny Downs had no personal recollection of the 
shooting. In addition, Danny's statements as referred to by the 
prosecutor were ambiguous at worst. Danny indicated not only that 
his "mommy shot me" but also that "Jack shot me." I recall talking 
with Diane Downs about whether at the later stages of the trial we 


obtain a jury verdict. My opinion, as discussed with Diane Downs, 
ri iet S E 
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was that because the nature of the evidence against Diane Downs and 
because of the element of surprise a defendant has in a trial of 
this nature in responding to and explaining the state's evidence, 
the defendant has a better chance of acquittal at a first trial as 
the state would have more time to respond to defendant's position 
in the event the court granted a mistrial and the case was retried. 
Therefore (ve Feit the best opportunity for an acquittal was at 
this trial and based upon the evidence we had presented it would 
not serve our interests to request a mistrial but instead hope for 
a jury acquittal. 

B. Dr. Mann's Report. Dr. Mann's report in and of 
itself was not sufficient to request a mistrial for some of the 
same tactical reasons discussed above. The issue concerning Dr. 
Mann has less importance than many other positive issues in Diane. 
Downs! favor. It would not have served any useful purpose in the 
greater context of representing Diane Downs to request a mistrial 
when the prosecutor read portions of Dr. Mann's report, assuming 
this was objectionable in the first place. 

C. Dr. Jamison Report. First of all, I do not believe 
that any error was ronnitted upon the issue of Dr. Jamison's report 
which would justify the granting of a mistrial. The MMPI to which 
Mr. Hugi referred had the designation of "sociopathic" circled. 
His cross-examination question was insufficient in my opinion to 
warrant a mistrial. The MMPI was not introduced as an exhibit. 


—_ 


Secondly, a request was not made for mistrial at the time in any 
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matter, I believe it is better not to request a mistrial or to 


overemphasize a question such as that which was put to the 
icona GERE HEBEL Dag cl egunere 


defendant inferring that she was a deviant sociopath but instead 


handle the issue in a different manner ( We. aia-fiet want a mistrial 
but instead wanted the jury to deliberate 3nd decide this case. In 
the event this had became an issue that was followed through with 
by the prosecutor at the time of argument or had became an issue 
that needed to be addressed directly to the jury, then a possible 
argument would have been that the prosecutor was asking this 
question not based upon any evidence in the record. The issue, 
however, did not come up again because the defense opposed the 


—————— M nM MÓ 


state's request to call Dr. Jamison as a witness and the court did 


——M—————————————————————? 


not allow Dr. Jamison to testify (Tr. 2802-2812). I chose not to 


call Dr. Jamison on this issue because her testine would have 
only been to respond to an issue not actually in evidence and for 
which there was another and better way to enni Any testimony 
by Dr. Jamison would not have helped Diane Downs' case. Diane 
Downs had some admitted problems, and I did not choose to 
overemphasize these problems any more than what would be consistent 
with our theory of defense. To ask for a mistrial or to call Dr. 


Jamison was not consistent with our defense and, in my opinion, 


Howl See &PPei xf 00, 


D.. Photographs. I reviewed all the evidence, 


would have hurt Diane Downs' case. 


NE GA ee 

photographs and other documents that were relevant to the 

representation of Diane Downs. I do not feel that the photograph 
LLTLÉLLL————————— 


or Pex's report, at least on the issues addressed in Petitioner's 
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request for post-conviction relief were particularly relevant. 
ae ———— ———— 
There were several sources from which Diane Downs could have had 
blood drop onto the back of her pant leg. We used all of the 
LI c—— [LA 

pictures that were helpful and assisted in her case. All relevant 
issues and evidence were presented either through actual testimony 

: He C Ont + he Sert as 
or documentary evidence. eee d 


E. X-Rays. I placed into evidence all the testimony and 


documents I felt were relevant on the issue of the injury to Diane 

Downs. The shooting of her arm and the injury were both consistent 

with the state and the defendant's theory. The state's theory was 
ee ee Becas doe ee 


that the wound was self inflicted and the defendant's theory was 
et eh ee cM NE cnr T rU 


that it was inflicted by a third party. The introduction of the x- 


ray referred to in the post-conviction relief proceeding added no 


additional assistance to Diane Downs' case. 


P -"n 
A HE 15 F. Peckel's Photograph. I understand Petitioner claims 
Zint —Ó ———————— 
NIE there was a picture was in existence that showed her crying at the 
HE 
= 15 hospital. Although effort was made to determine if such a photo 
| ——— ——— 
iE vas in existence or if there was some evidence of such a photo, T 


could never discover or review such photograph and never learned of 


its existence. Pedder Treaserist -= 179 and 1974/ 


I9 ee 


G. Pond Report. The Pond Report was not used to impeach 


Judy Patterson's credibility for a number of reasons. In light of 


d 


the entire context of the case, it did not appear this was 
‘ 
something which would assist in Diane Down ^ defense. The police 


trial was not entirely 


report and her testimony at the time 


inconsistent. It was aay Bum ticipate that Judy Sr 
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11 


statement would be that she had forgotten Diane Downs had asked her 
fweek [ater 

to use the restroom when she had given the initial initial report but later 

months [tec 

remembered the same. In addition, even if we were to assume it 

—— 


were true that Diane Downs had not actually asked to use the 


restroom, what was consistent within the report was that Judy 
Patterson had indicated initially that Diane Downs had walked away 
To THE TRAwmA Room 
out of her sight on several occasions during the period that the 
state was contending she went to the restroom. Therefore, the 
state could still argue that she had time to wash her hands or in 
some manner destroy any evidence from her hands of having fired a 
weapon. In addition, Judy Patterson's testimony was not very 
important as a corner stone of the defendant's case was not the 
fact that upon a test of Diane Downs! hand that there was not any 
evidence of firing of a weapon. Several experts testified that the 
type of weapon fired was not likely to leave any evidence of 
discharging the weapon on her hands and arms in any event. This 
issue, therefore, appeared to be an argument that Diane Downs could 
not win. As a defense tactic, it is important to avoid areas of 
factual disputes where you do not have strong evidence. If one 
makes a particular issue more important than it actually is on some 
Ó m Ja. cec 
occasions it can hurt your defense. Diane-D9 ' primary 
contention in this case was that a series of officers were 


manufacturing evidence against her. The more persons you attack as 


manufacturing evidence, the less believable it is that a conspiracy 


exists. A jury will more likely accept the conspiracy if fewer 


persons are involved. It appeared to serve no useful purpose to 
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directly attack Judy Patterson on an itreleusnt issue because of 
the expert's testimony that it was not likely that any evidence 
would have been shown had Diane Downs fired in the weapon in any 
event. | 

H. Medical Reports of Danny Downs. It was clear 
throughout the preparation of the Diane Downs! case for trial as 
well as during the trial that Danny Downs was not in a position in 
the vehicle to have witnessed who his assailant was and/or had no 
recollection of the events so as to be a witness at the time of 
trial. He was considered at the beginning to be a non witness. To 
the best of my knowledge I received all medical reports which had 
been received by the district attorney's office. In my opinion the 
medical reports that I received from the state were not helpful to 
the defense and any additional records, to the best of my 
knowledge, would not have been helpful to Diane Downs' defense. 

I. Peckel's Property Report. Issue is made of a police 
report for which a portion of the vauorh was obliterated. The 
portion of the report I reviewed showed the obliteration as being 
consistent with someone who is making a copy of the report and the 


portion of the report has either _moved—or come through 


Ec a 
adequately from the copier. I am familiar enough with police 


reports to ow that the effected portion of the report was not 


contain any substantive evidence ,or material which was of 


ether or not Diane Downs 


— 


was a suspect LO thea pi. i time during the proceedings 


was not at that time of any assistance under either the trial 


EEE RTE 
yl ly : 
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itself or under any motion to suppress theory. Being a focal 
suspect had long since been abandoned by the courts as being a 
particularly relevant issue in advice of rights or in any other 
motion to suppress issue. l 


J. Murdock Impeachment. I had carefully examined the 
report of Mr. Murdock and also his testimony. I also had numerous 
discussions with my own expert, Bart Reid, regarding Mr. Murdock's 
report and those findings. Based upon my understanding of Mr. 
testimony and that of his reports. Therefore, there was nothing to 


impeach. GHIS poabLES THE MIND fi 


—— 


K. In reviewing the full context of Dr. Mann's and Dr. 
Lipovich's reports concerning Diane Downs, there was a great deal 
of negative and adverse information contained therein. I did not 
want that type of information presented to the jury nor potentially 
used by Fred Hugi during his argument. My decision to not 
introduce the reports into evidence was to try to lessen the 
negative testimony concerning Diane Downs and to leave evidence and 
testimony remaining which might be most helpful to her defense. 

L. Failure to Call and Contact Witnesses. 

(1) Dr. Polly Jamison. Through my discussions with 
Polly Jamison it was clear that she could not assist directly in 
anything relating to guilt or innocence or sentencing. In 
addition, I was also concerned that if I were to call Dr. Jamison 
that this would result in cross examination which would cover a 


wide range in the trial. Whenever one opens up testimony 
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concerning psychologists, it allows the opposing side an 
opportunity to almost completely review their case and infer a 


great deal of negative information. It is provides an opportunity 


' 


to introduce evidence not otherwise admissible such as Dr. Mann and 


Dr. Lipovich's report which was previously referred to this in this 


Affidavit. I could not take the chance of calling Dr. Polly 
The Mann report way ajrecn in eur hence 
Jamison as a witneSS.-(A« wiels before J449e- blocfce e Devrecson t3 
Gubpforncks 
(2) Dr. Jerry Vergamini. Dr. Vergamini's notes made it 
Pn  U————eenn d mu OMM d 


cleat that initially Christie Dawns did nob res&ij or dia not mish 
to recall the events leading to her injury. This testimony was 
already brought out by Dr. Carl Peterson. Dr. Vergamini and his 
wife Judy Vergamini, who is a counselor in his office, are known to 
be strong advocates for children who may have been abused. In 


cross examining Dr. Carl Peterson, I knew him to be a highly 


: T respected psychologist within Lane County and also knew he would be 
a: iis an excellent advocate for Christie Downs. I knew that they would 
TIE 17| be attempting to offer evidence supporting the credibility of 
3 x iE 18| Christie Downs. I also was aware that Dr. Peterson would be 
- di 19 indicating that Christie Downs had very little if any memory at the 
20|| start of his counseling sessions with her and that I could clearly 
21] bring that out at the very beginning of the period after Christie 
22| Downs' injury she had no recollection of the events leading up to 
23| her injury. To have Dr. Jerry Vergamini testify would not only 
24| have brought out evidence already being brought out through Dr. 
25| Carl Peterson, which was favorable to Diane Downs, but also would 
have risked a great deal of negative testimony against Diane Downs 
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in that there would be one additional expert testifying as to 
Christie Downs' ultimate credibility and why it was understandable 
that she could not remember these events at an early stage but 


could after therapy. In addition, Dr. Peterson's notes suggested - 


-- 


leading questions were asked of Christie Downs' that caused her to 
say certain things that were not correct. The same could not be 
said of Dr. Jerry Vergamini's notes because he interviewed 
Christie Downs at a much earlier stage. Therefore, it was not in 
Diane Downs' best interests to call Dr. Jerry Vergamini. 

(3) Burrell Webb. The information that has been 
subsequently submitted by Burrell Webb which I have reviewed had 
nothing to do with the defense presented by Diane Downs and would 
not have resulted in’any change in strategy or in the legal and 
factual position taken by my representation of Diane Downs during 
the trial. I recall receiving messages from a great number of 
people who thought they had information relevant to this case. To 
the best of my recollection, I contacted all persons or made an 
attempt to contact all persons including Mr. Webb. 

M. Change of Venue. I discussed the issue of change of 
venue with Diane Downs. A critical portion of Diane Downs' defense 
and theory was whether or not the jury would believe and accept as 
reasonable that two Lane County Deputy Sheriffs had fabricated 
evidence. At the particular time of the trial, there had been a 
great deal of publicity about whether or not the morale in the 
sheriff's department was very good. There had been some 


considerable discussion in the newspapers about the sheriff's 
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department attempting to obtain more money from the County 


/ Commissioners Budget, and they were having difficulty obtaining the 


additional money and staffing. Morale was low and it was the 
^ boni MEM 


theory of the defense that the Lane County Sheriff's Department 


added motive to falsify evidence to guarantee a conviction when one 


hould not occur. Because of this adverse publicity about the Lane 


County Sheriff's Department, we decided that Lane County would be 
the better venue to hear this type of theory and might be more 
receptive to this type of defense taken. This information was 
discussed during voir dire with the prospective jurors. Therefore, 
an intentional, knowing and conscious decision was made to have the 
case remain in Lane County. 


N. Jury Poll. I did not request a jury poll as the 


result was very obvious. After considerable deliberations, the 


jury indicated they had reached a verdict on some of the case but 


not on all. It was very clear by this communication from the jury 


that they had been able to reach an agreement on the charges 
requiring a less than unanimous vote but not on the charge 
requiring a unanimous verdict. It took those additional hours for 
A d /|d | 
Pid [11 
[1411 [d dg 


[d /// 
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did not request a jury poll as, in my opinion, it would not have 
uou eal vs E OS AD URL Pian: Econo d M on SPI EAR RNC een 


—— ———— 


assisted in Diane Downs' defense. 
occum nacieron ad ifte ial od ea uiii 


DATED this WO. day of 


SUBSCRIBED AND SWORN to 
1991. 


OFFICIAL SEAL 
EIAS PSSRLAU 


NOTARY PLEELIC - OREGON 


it COMMISS!2M NO.005677 
MY COMM 
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May, 1991. 


before O0 day of May, 


e 


Notary Public for Oregon 
My Commission Expires: S-//. G5. 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 
FOR THE COUNTY OF MARION 


ELIZABETH DIANE DOWNS 
Petitioner, 
v No. 87-C-11753 
AFFIDAVIT 
ROBERT SCHIEDLER,Superintendent 


Oregon Womens Correctional Ctr. Dr. Jamison 


Defendant. 
STATE OF OREGON ) 
) ss. 

County of Marion ) 

I, Catherine Conrad, being first duly Sworn on oath depose 
and say: 

That I am the law clerk for Petitioner's Post Conviction 
Attorney in the above entitled action. | 

On January 4, 1991, Dr. Jamison called me at about 12:40 
p.m. I had called her previously and left a list o£ questions. 
I went briefly through the content of an earlier conversation 
with her to be sure my notes were correct that she had in fact 
read in the local press that Mr. Hugi had attributed a diagnosis 
of deviant sociopath to her, that she had not made such a 
diagnosis, that there was no such clinical diagnosis, that Diane 
Downs fell within the normal range, that she had written a note 
to Judge Foote and given a copy to Hugi and to Jagger in an 
attempt to correct this mistatement of fact -- she confirmed all 


this. 


I4 AFFIDAVIT Dr. Jamison 
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I then asked her if she had any idea why she wasn't called ea 
sand told her what Jagger had said at the deposition about how she ; 


would have done Diane more harm then good. She seemed surprised 


and was unable to think of anything she would have said that 
would have hurt the case. She said Diane was consistent and 
'steadfastly maintained her innocence and that she had no concrete "= 
Sube tio one way or another with regard to guilt or innocence. 
‘She said that the reason that was given her by Jagger and his 
wife for not calling her was that they didn't want to put her and 
her family through the trial. 

I make this affidavit in support of Petitioner's Post 
Conviction attached Statement of Facts as ordered by the Court. 


—— ee eee re ae ree eee ee ee ce ee ee ee ee ee en me oe 


ix Catherine Conrad 


My Commission expires:/2//4/ : 


2 , AFFIDAVIT Dr. Jamison 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF CALIFORNIA 


Elizabeth Diane Downs, 
Petitioner 
V. 


Tina Foreman, Warden,CCWF, Affidavit of 


Dan Newby 
Defendant 
STATE OF OREGON ) 
SS. 
County of Linn ) 


I, Dan Newby, being first duly sworn on oath, depose and 
say: 

1. I am a citizen of the United States, over the age of 
eighteen, and competent to be a witness herein. 

2. I am an acquaintance of James Clair Haynes, who resides 
at 540 Almaden Street, Apt. 1, Eugene, Oregon. 

3. I first met James Haynes to sell him a gun. We were in 
James Haynes' car, and Mr. Haynes was driving. Byron Gray was 
in the passenger side of the vehicle. Mr. Haynes and Mr. Gray 
had been talking about the shooting of the Downs children. 
Mr. Gray was really scared or very intimidated by what Mr. 
Haynes was saying. Mr. Gray told James Haynes, it bothered him 


a lot, and he really didn't want to know if he had shot the 
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children or not. I was sitting in the back seat, and tried to 
block out what they were talking about, because I didn't want 
to hear it. Mr. Haynes turned and handed me a copy of the 
Eugene Register Guard newspaper to look at. There was a 
composite in the paper, and Mr. Haynes asked me who it looked 
like. I told him it looked like him. It couldn't have been a 
better likeness even if he had posed for the drawing. 

4. I know many people besides Byron Gray, who James Haynes 
has made this admission of guilt to, in the murder of the 
Downs children. I don't know if he shot the Downs children, 
but it seems to me that he wouldn't go around telling people 


he did, unless he had something to do with it. 


va 7 
Dan Newby 


a UIL 
SUBSCRIBED AND SWORN to before me this  -4 7 day of 


October, 1993. 
how BU utis E 


NOTARY PUBLIC FOR THE STATE OF OREGON 


My commission expires: č Z- /2- 9 $ 


OFFICIAL SEAL 
SUSAN I. WEEKLY 


NOTARY PUBLIC: 
COMMISSION NO 00471) 
MY COMMISSION EXPIRES FEB. 12, 1995 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF CALIFORNIA 
Elizabeth Diane Downs, 


Petitioner 


Affidavit of 
Teresa Nyjordet 


) 
) 
) 
) 
v. ) 
) 
Tina Foreman, Warden,CCWF, ) 
) 

Defendant ) 

) 


STATE OF OREGON ) 
) ss. 
County of Lane ) 

I, Teresa Nyjordet, béing first duly sworn on oath, depose 
and say: 

1. I am a citizen of the United States, over the age of 
eighteen, and competent to be a witness herein. 

2. I am an acquaintance of James Clair Haynes, who resides 
at 540 Almaden Street, Apt. 1, Eugene, Oregon. 

3. I have known James Haynes for many years. In late 1987 
or early 1988 I was riding with Mr. Haynes in his red 
Corvette. We were on our way to Creswell, when he told me that 
he had shot the Downs family. I was so shocked to hear this, 
that it was hard to believe. I asked him why he would do such 


a thing and he said she had to pay for what she did, and that 


he had been hired to do the job. It was about six months later 
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2 when he brought the subject up again. One of my friends, 
3| Michelle Miller, was with me at the time and heard him say 
4 that he was the one that shot the Downs family. 

5 James Haynes is a violent man who loves to hurt people. I 
é believe his confessions of shooting the Downs family are his 
7 inner desire to ease his conscience. Mr. Haynes has told me 
8 that he was going to kill my children because he blames me 
9 that his brother got busted for possession of drugs. I had 


nothing to do with the drugs and was only riding in the car 


10 
11] When his brother got arrested. I believe James Haynes is the 
12| man who shot Diane Downs and her children, just like he said 
13 he did. 
14 
M 

15 
16 : 

Teresa Nyjordet 
17] SUBSCRIBED AND SWORN to before me this QO day of 
18 October, 1993. 


OFFICIAL SEAL 
i ESTHER E. WALKER 
] NOTARY PUBLIC - OREGON 


COMMISSION NO.002525 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF CALIFORNIA 


Elizabeth Diane Downs, 


Petitioner 


Affidavit of 
Clayton Nysten 


) 
) 
) 
) 
V. ) 
l ) 
Tina Foreman, Warden,CCWF, ) 
) 

Defendant ) 

) 


STATE OF OREGON ) 
) ss. 

County of Linn ) 

I, Clayton Nysten, being first duly sworn on oath, depose 
and say: 

1. I am a citizen of the United States, over the age of 
eighteen, and competent to be a witness herein. 

2. I am an acquaintance of James Clair Haynes, who resides 
at 540 Almaden Street, Apt. 1, Eugene, Oregon. 

3. I first met James Haynes in 1975, when I was a student 
at Tracy's Kenpo Karate studio, in Eugene, Oregon. At a 
halloween party, when he wanted to fight me, because I had a 
higher belt. I refused, because karate, to me, was for defense 
and a confidence builder, and not to be used aggressively. Mr. 


Haynes, who was nine years older than I, was street wise, with 


a great deal of confidence and, in particular, I admired the 
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confidence he displayed. As a boy, I had always been afraid 
to stand up to anyone and I still suffered from that problem 
as a young adult. I saw in Jim Haynes, strength and character 
I had always wanted, so we became good friends. Jim was noted 
for his violent nature. He had nicknames of "Animal" and 
"Barb", like in barb wire, because of the way he handled 
himself with other people. 

I heard about the shooting of the Downs family on the 
radio. The next day, I went to Mr. Haynes' place in East 
Springfield. He was sitting in the room he called his office 
with clean clothes on. This was a little different for Mr. 
Haynes, because he liked to go around in his grubbies. I asked 
him if he had seen the newspaper yet and he said, "No! You 
know I don't read the paper." There was a copy of the Eugene 
Register Guard folded neatly on the desk, with a composite 
drawing facing up, that looked just like Mr. Haynes. 

It was noted in the newspaper that there had been an older 
model yellow car at the shooting site. Mr. Haynes had a yellow 
car at that time, and he disposed of it that same week. 
Immediately after the shooting, Mr. Haynes began to change his 
appearance. He wore sun glasses continuously, which is 
something he never did before. He would grow a beard and shave 
it off, grow sideburns and cut them off. He didn't want anyone 


to take his picture or have a picture of him. I think the 
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" biggest change that I saw in Jim Haynes was in his 
personality. He went from the very aggressive person I had 
known, to, almost a non-person. Where he had strength before, 
was more of an emptiness. It was almost like someone had 
operated on him and removed his backbone. 

Two days after the shooting, Mr. Haynes told me that he was 
the one who shot the Downs woman and her kids. He said she saw 
something she wasn't supposed to see, but he didn't say what 


it was. He said he had been paid to do the job. I knew that 


10 

- Mr. Haynes was always doing jobs for different people in 
T collections and other ways, so I believe what he said was a 
T possibility. I asked him why he would shoot the kids and not 
id the woman and he said it's a way to teach her a lesson make 
T her suffer for the rest of her life for her mistake. As time 
26 went on, Mr. Haynes talked quite freely about shooting the 
- Downs family. I know of several other people he has told this 
ig| same thing to. I don't know how many times I heard him admit 
n to shooting the Downs family, but it was several. 

" 
20 
" 
21 
LLI 
22 
" 
23 
'" 

24 

25 

26 


AFFIDAVIT OF CLAYTON NYSTEN Page 3 


Appendix / A (continued) 


I don't know if James Haynes shot the Downs family, but Mr. 


Haynes has confessed to it many times and to many people. I 


believe that based upon his actions after the shooting and his 


confessions, that he is the man who shot the Downs family. 


c A 
Clayton Nysten 


SUBSCRIBED AND SWORN to before me this /Ot4 aay of 


November, 1993. 


"P . JUL 
My commission expires: ly - 3° TZ 


OFFICIAL SEAL 
MARY E. BLANSHAN 
NOTARY PUBLIC-OREGON 
COMMISSION NO. 015040 
MY COMMISSION EXPIRES JUNE 5, 1996 
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IN THE CIRCUIT COURT OF THE STATE OF OREGON 


FOR THE COUNTY OF MARION 
ELIZABETH DIANE DOWNS 


Petitioner, 


V No. 87-C-11753 
AFFIDAVIT 
ROBERT SCHIEDLER,Superintendent) 
Oregon Womens Correctional Ctr.) Dena Reinhardt 


' ) 
Defendant. ) 


STATE OF OREGON ) 
) SS. 

County of Marion ) 

I, Catherine Conrad, being first duly sworn on oath depose 
and say: 

That I am the law clerk for Petitioner's Post Conviction 
Attorney in the above entitled action. 

At approximately 3:50 p.m. on Tuesday, November 20, 1990, 
I called Dena Reinhardt who had contacted Mr. Gorham concerning 
information that she had concerning Diane Downs case. 

| Ms. Reinhardt told me that on January 17, 1990, she made a 

call to Christie Downs at the home of her adoptive parents Fred 
and Joanne Hugi at 503-896-0032. The call was made at 5:14 pm. 
Christie herself answered the call and Ms. Reinhardt identified 
herself as Angel which is her birthname. ‘She told Christie that 
she had watched the movie Small Sacrifices and asked Christie if 
she had seen it. Christie told her she had not but had read the 


book a couple of times. She told Ms. Reinhardt that the movie 


) , AFFIDAVIT Dena Reinhardt 
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was there for her to watch if she wanted to. Ms. Reinhardt then 
asked her if she had seen the interview with her mother on the 
nC MEME CD CC C f P ee 


Oprah Winfrey Show. Christie replied that she had and made the 
[MEC -————— sss EC CC ccc cR cc 


comment that after seeing the interview she was more convinced 
RENE ————À—ÀÁ I-— m—'— uIÁÁ— m— —Á MÀ 


“then ever that her mom didn't hurt them. She told Ms. Reinhardt 
At aetna ene aa anna E E EE sss 


PLAT EA ar k ner nO Antrag coat dip adiit 


that she spoke to Joanne Hugi about this and was told that if she 


POETS AR TTR NMI IC US gc ROI E B OP scies HP BARI d nawe dicii e 0s —P fL Ae qu M UNS m mp ID A LE Su BA Yn edi ume C abo at aa 


. was not sure maybe she should go back to therapy. She said that 


Joanne 'had a cow' and that she didn't know who else to talk to 
Reduibdéota gs inei adt a tid i SM e ti ai tr m m t tlt mh t UE RTRC TEARS aa Mii. esa dide iuda! 


about this. 
doge t t 


Ms. Reinhardt told me that Christie expressed frustration 
that Danny believed that her mother 'did it' as he was too young 


to remember anything. Ms. Reinhardt asked Christie if she 
pc UPC a 


remembered what happened, Ms. Reinhardt says that Christie said 


- t 
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she did not and that she saw her mom but that there was no gun in 
eA ni 200: A di ja MU inn pid E renti, agan aas redii K Codi MÉRITO MAR at OA Bota a aid Loc ON. Me i MA Mcd 


her hand, she was away from the car but that she (Christie) did 
ALETE EEEREN AAE HAA ER uM RR 
not know what happened. Ms. Reinhardt then asked her if she saw. 
anyone else there and she said she did but that she was half 
asleep in the back and sort of remember her mother saying 
something about someone being in the road so she sat up a little 
but didn't see anyone. Christie said she didn't know who was 
shot first because she didn't see what happened. 

Ms. Reinhardt asked Christie if she ever wrote to her 
‘mother. Christie said that she wished she could and that she 


‘often wrote letters but tore them up and threw them away so that 


‘they’ wouldn't find them. Christie was aware that her mother 
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was in New Jersey. Christie claimed when asked,that she was 


happy with her mom and remembered some good times with her dad 
but also remembered the pain of the divorce. Christie said she 


didn't think her dad tried hard enough to keep them together. 


At the conclusion of this phone conversation, the two talked 


about Angel calling again, if possible with the address where 


Christie could write to.her mother. Christie told her that she 


got home from school between 4 pm and 4:30 pm and to call between 
that time and 5:230 pm when Fred and Joanne would be home. They 


agreed not to tell anyone about the call. 
Ms. Reinhardt acknowledged to mc that she did pretend to be 


a child in order to talk to Christie but was quite adamant that 


her conversation with Christie was friendly and that Christie 


responded to her warmly. This conversation was not taped 
recorded. Ms. Reinhardt was rather excited by the information 


that she had been told and decided to call again the next day and 


‘this time to try to get on tape the fact that Christie did not 


believe her mother shot her. 

She called, as Christie had told her to, between the hours 
of 4 and 5:30. This conversation lasted only three minutes and 
was taped. There is nothing of substantive significance on this 
tape according to Ms. Reinhardt but Christie was very friendly 
and Ms. Reinhardt feels that this shows she did not coerce 
Christie. I do not have nor have I listened to this tape. Ms. 


Reinhacdt thought that she heard someone on the line and cut the 
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“conversation short, saying she would call back. 

Ms. Reinhardt told me she called Christie back on January 
24th and taped the conversation. We did not discuss the contents 
of this conversation as Ms. Reinhardt was aware that both 
Petitioner and the Defendant are in possession of both a copy of 


the tape and the transcript of this tape. She did verify that 


“the tape was made by her and was not doctored in anyway and that 


the transcript represents the true contents of the tape. 


I asked Ms. Reinhardt to tell me about her other contacts 


'with people involved in this case. 


She told me that Ray Broderick called her and talked to her 


BRA sin comi EE 


for about 3 1/2 hours. She did not know the date of that phone 
UP tends ir de an a ree ^on, pe Porn 
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call, but it was the day after Ms. Reinhardt had called Evelyn 
ngu desit aeaiee d cip eel 
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Slaven and told her about the telephone calls with Christie and 
about the tape. Ms. Reinhardt expressed the opinion that the 
call was being taped as Broderick kept asking her to hold on a 


minute. She asked him if he was taping and she told me he joked 


about it. She told me that he asked her if she was planning on 


n ar a EN Re aa EE A t Moi IA e FA i qe INO AEA T trt ioc EPA 
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testifying for Petitioner and then asked her if she was willing 
Mua amni DICAT 4 UP Ai ALI UB "tt tn «C arta: Iu "wat: von 9 tagen EIT 
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to testify for the State. She replied that they would be fools 
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to use her. He told her he was not calling in his official 
Saas o e nda Atta da Asti pat eret 
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capacity but out of concern for the Hugi family. „Ihe next day a 
n aaan yeu mft 
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Las Vegas police officer named Prank Casey came to her door at 
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Broderick's request and asked her for the original of the tape. 
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AI FREE VB TI UR ea PIA A, adeo PIU, £A JACO, PP CP: apo, vtm grt) IPAE ont ate 


She said he was very polite. She refused to give him the tape 
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but said he could come in and listen to it if he wanted to. He 
came in and, with Mr. Reinhardt's permission, went through some 
files in her possession. He did not remove anything and did not 
‘want to listen to the tape. He left. 

Ms. Reinhardt also told me about a conversation with Evelyn 
“Slaven which she felt lead to the contact by Broderick. Ms. 


“Reinhardt called Ms. Slaven and told her about the conversations 


and about having pretended to be a child to communicate with 
Christie. Ms. Reinhardt told me that she knew the tape would 
come out in the case and that she wanted Christie to know in 
advance who 'Angel' really was so as not to hear it in the media. 


She felt that Christie probably trusted Evelyn Slaven and asked 


LI 


her to approach Christie and explain things to her. Ms. 
Reinhardt said that Ms. Slaven agreed to talk to Christie for 
Christie's sake rather than as a favor to Ms. Reinhardt. Ms. 
Reinhardt told me that she played part of the tape for Ms. 
Slaven. 

On the same e day that | Broderick called Ms. Reinhardt she also 


OO SHY LU, ud tup ER CO TEIN RN OT SAT RHE LEMUR TTY ee e 
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—— à phone call. This was from an unidentified male 
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who's voice she did not recognize. The caller told her that if 
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she did not withdraw from "the case', she and her children would 
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be shot 'Downs style' and that they would know if she contacted 
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anybody else. The caller referred to her children by name and 
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named the schools where the children were in attendance. Ms. 
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Reinhardt told me she was in a total panic and called Ray 
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Broderick immediately. Mr. Broderick was very ‘soothing and 
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sympathetic' and told her to call the police, make a report and 
 Augaguuntonuqtesn P^ UE an PIA 0 HEC WR Rag ee ME 
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-change her phone number and give him the new number. He told her 
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not to give the number to Petitioner or Petitioner's father. 
rnt nw [end IIa Rf MINTS “OO Qua q pg Di Papa NUS RALPH SR my A f 2 ARTE Mae tmt re mot PHP ua SHIPS HI enter (Ab MEZ MING uL my Si rm Ps Pe pear 

Ms. Reinhardt told me that after this she did back away from 
the case because she was afraid for her family but after a while 
she got involved again because she believes Petitioner is not 
guilty and felt a need to do what was right. 


I make this affidavit in support of Petitioner's Post 


Conviction attached Statement of Facts as ordered by the Court. 


` My Commission expires: 2AA | 
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3 UNITED STATES DISTRICT COURT 


4 : EASTERN DISTRICT OF CALIFORNIA 


Elizabeth Diane Downs, 
Petitioner 


) 
) 
) 
) 
V. ) 
) 
) 
) 
) 
) 


8 " " 
Tina Foreman, Warden,CCWF, Affidavit of 
9 Janet Rexroad 
Defendant E 
10 
11 STATE OF OREGON 


) 
) ss. 
12 County of Lane ) 
I, Janet Rexroad, being first duly sworn on oath, depose 
14| and say: 


1. I am a citizen of the United States, over the age of 


15 

16 eighteen, and competent to be a witness herein. 

17 2. I am an acquaintance of James Clair Haynes, who resides 
18 at 540 Almaden Street, Apt. 1, Eugene, Oregon. 

19 3. I have known James Haynes since 1987, but I never heard 
20 about him shooting the Downs family until 1990. I was told 
21 about the shooting by Teresa Nyjordet, I looked at the 
22 composite, to see if it looked like him, and immediately went 
23 straight to Mr. Haynes. When I asked him if he had shot the 
24 Downs family, he admitted it and said it was a hired hit. I 
25 told him the picture looked just like him, and he replied, 
26 
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"Yeah, but they'll never catch me." This was the only time I 
ever heard about it, and it bothered me enough that I wanted 
to do something about it in 1990, but could not find a way to 
bring it to the attention of the authorities. 

I don't remember the date, but James Haynes told me that he 
was going to kill Teresa Nyjordet's children. He also said 
that would be the best way to make her suffer. 

In the last two or three weeks, I asked Lee Theoming of 
INET to investigate James Haynes and check his photograph 
against the composite and he told me it was a dead issue. 

I believe James Haynes is the man who shot Diane Downs and 


her children on May 19, 1983. An innocent woman sits in prison 


for a crime she did not commit. 


Rexroad 


SUBSCRIBED AND SWORN to before me this 2 day of 
October, 1993. 


OFFICIAL SEAL 
NANCY G. BOLIN 
NOTARY PUBLIC-OREGON 


JA COMMISSION NO ^011866 
MY COMMISSION EXPIRES DEC. 22. 1995 
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DEPARTMENT OF JUSTICE 
JUSTICE BUILDING 
PHONE 378-4400 


JALEM 


CIRCUIT COURT OF OREGON 
MARION COUNTY 
ELIZABETH DIANE DOWNS, 


Petitioner, No. 87-C-11753 


v. AFFIDAVIT OF 

EVELYN SLAVEN 
ROBERT SCHIEDLER, Superintendent 
Oregon Women's Correctional 


uA Ne eee ee eae A N 


Center, 
Defendant. 
STATE OF OREGON ) 
l ) ss 
County of Lane ) 


I, Evelyn Slaven, being first duly sworn on oath, depose 
and say: 

Ls I, as a certified foster parent, cared for Christie 
and Danny Hugi (Downs) from the time they left the hospital 
until their adoption. 

2 a I never indicated to Christie that her mother was a 
suspect in their shooting; and to my knowledge, no one else did. 

3. I don't believe anyone influenced Christie on the 


horrible things she had to remember. 


ne uo 


Certified Foster Parent 


256 
UBSCRIBED AND SWORN to before me this %2 — day 
of , 1990. 


NOTARY PUBLIC FOR OREGO 


N 
My Commission Expires: MITT 
5352w: | NW/pac i 
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UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF CALIFORNIA 


Elizabeth Diane Downs, 
Petitioner 
v. 


Tina Foreman, Warden,CCWF, Affidavit of 


Frances Annette Wirta 
Defendant 


STATE OF OREGON ) 
) ss. 
County of Linn ) 

I, Frances Annette Wirta, being first duly sworn on oath, 
depose and say: 

1. I am a citizen of the United States, over the age of 
eighteen, and competent to be a witness herein. 

2. I am the mother of Phyllis Elaine Haynes, who is married 
to James Clair Haynes. 

3. In 1987 James Haynes confessed to me that he was the 
man who shot the Downs family. A few months later, he told me 
again that he was the man who shot the Downs family. He also 
stated that he'd been paid a large sum of money to kill Ms. 
Downs. Looking back, James Haynes did have a large sum of 


money during the summer of 1983. 
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2 4. After James Haynes confessed to me, the second time, 
3 that he was the male stranger who shot the Downs family, I 
4 asked my daughter, Phyllis Haynes if he had ever told her the 


5 same thing. She told me that Mr. Haynes had confessed to being 


6 the man who shot the Downs family on two occasions. Knowing 
4 the State of Oregon would never admit to wrongly convicting 
8 Ms. Downs, I decided to ignore James Haynes confession and 


9 hope if we all dismissed his guilt, my daughter and my 


10 grandchildren would be spared his violence. 
11 5. More recently, James Haynes has begun threatening to 
12 kill members of my family when he is angry. He has beat my 


13 daughter, Phyllis, bloody several times and has thrown his own 


14 children across the room and down the stairs. I could no 


15 longer ignore his repeated confessions to the murder of Cheryl 
16 Downs and continue to hope my grandchildren would remain safe. 
17 6. In August, 1993, I approached James Haynes best friend, 


18 Clayton Nyston. I asked what he knew of the Downs shooting. 
19 His response was, "I've been waiting for 10 years for someone 
20 to ask me about that." Clayton Nyston told me that James 
21 Haynes came to him the night of the shooting with a blood 
22 spattered T-shirt wrapped around something heavy. The T-shirt 
23 and its contents were buried. Clayton Nyston also told me that 
24 two days after the shooting incident,James Haynes confessed 


25 to receiving $25,000 to kill a woman who had seen something 
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she wasn't supposed to see. Clayton said he was afraid to come 
forward with this evidence for fear of being prosecuted as an 
accomplice, even though he had no prior knowledge of the 
shooting. He also said, he feared retaliation from the drug 
community if he told the truth. Clayton also told me that 
James Haynes had made the same confession to several other 
people. 

I contacted Ms. Downs after learning James Haynes 
confessions to me and my daughter had been corroborated by his 
identical confessions to a dozen other people during the past 
ten years. Ms. Downs father, Mr. Frederickson, came to Oregon 
to get my affidavit, so there would be no question about the 
facts. Mr. Frederickson in no way led me to say the things I 


said. I reported the facts accurately and of my own free will. 


"d 


T OMA OL AV CC SENEC 


Frances Annette Wirta 


SUBSCRIBED AND SWORN to before me this <7é< day of 
October, 1993. 


DENT ys 15d m ee 
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3 UNITED STATES DISTRICT COURT 


4 EASTERN DISTRICT OF CALIFORNIA 


Elizabeth Diane Downs, 


Petitioner 


Tina Foreman, Warden,CCWF, Affidavit of 


Terri Lee Wirta 


) 

) 

) 

) 

V. ) 
) 

) 

) 

) 

) 


Defendant 
10 
T STATE OF OREGON ) 
ss. 
12 County of Linn ) 
13 I, Terri Lee Wirta, being first duly sworn on oath, depose 
14 and say: 
is 1. I am a citizen of the United States, over the age of 
M. eighteen, and competent to be a witness herein. 
i5 2. I am the sister-in-law of James Clair Haynes, who 


18 resides at 540 Almaden Street, Apt. 1, Eugene, Oregon. 

19 3. In 1992, James Clair Haynes confessed to me that he was 
20 the male stranger who shot the Downs family on the night of 
21| May 19, 1983. I was visiting at my mother's house in Lebanon 
22| when he brought the subject up. He was "showing off" a big 
23| bundle of money that he was carrying, and he seemed anxious 
24| to talk about the subject of Diane Downs and her children. 


25 Later when we went to the store he brought the subject up 
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again. I couldn't understand why he thought it was such a 
great thing to talk about. I didn't ask him why he would do 
such a thing. 

4. My observation of James Clair Haynes is that he has a 
very violent nature and would be capable of doing such a 
thing. I believe he is the person who shot Diane Downs and her 


children. 


erri Íee Wirta 


SUBSCRIBED AND SWORN to before me this FLA day of 
November, 1993. 


OFFICIAL SEAL 
MARY E. BLANSHAN 
NOTARY PUBLIC-OREGON 
COMMISSION NO. 015040 
MY COMMISSION EXPIRES JUNE 5, 1996 


nea My commission expires: (o 5+ Go 


NE^ 


PUBLIC FOR THE STATE OF OREGON 


NOTAR 
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